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IN RE. THE PRIgS AGI NO. 8 or 19". 

OPINION 

The questiona hieacl for ay opinion an conctmed with the 

pnv1e1Dna of aect1Dna 44 (a) and (f) 0' tha P1'iaona Act No. a of 

1959. which are ea follo .. ' 

••••••••••••••••••• 

( a) without the authen'i ty in IQ'I ting of the 

ComMisaionu • 

(1) aketch .. 01' phetognphe ~y prieon, portion 

of e prieon, p1'illOn. 01' gzoup of prisonera. 

whether within 01' autalda any prison, 01' eny 

burial *,o1urad to in paragraph (b) of auboo 

aectiOf1 (4) of aection thirty-five. o. 

(H) caua.. any aketch 01' photog.aph of any prison, 

port.ion of • p1'lIIon, prisone. 01' gzoup of 

p1'ieonara 01' of onyburial referred to in 

paZ'apaph (b) of aub-aection (4) of aMUon 

thirty-five to be pubU ..... in any 1118nn.l" Dr 

(fl pubUahn anr faae infoaation GOnCuning tha 

behaviour 01' up_ienca in priaon of any prieonll1' 

01' u-pZ'iaonU' 01' concuning the adIIiniatration of 

any prison, knowing the .. a to be telae, or "'thout 

.taking Z'.eaonabla ataps to v..tfy auoh info ... tion 

(tha onus of pzoving thltt nallOnabla atep. vue 

taken to verify such infonation being upon the 

accused), ~ 

shall bs guU tr of en offence and liable on conviction to a fina 

",t exceeding one hundred poe.anda or, $.n def.,1 t of pa,.aant. to 

btpl'iaonaaant fol' s period note.Mdtng one year 01' to ..eh 

blprisO,..,.t without the option of a tine, and the coun 
convicting any peraon of an offence under aub-pe"g1'aph (i) of 

paragraph (e) My, if it thinks 1it, dec.lU'e the sketches 01' 

photognphe and the nagativee 1Z011which auch photogl'8Ph\l wll1'e 

taken to be forfal ted to the Stat •• II 

The.. / ••• 
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Th ... pl'Ovielo"" -.nat be ned. with .ecUon 1 he) which d.fine •• 

"prieon" a. I 

·.ny pl._ .. tabl1ahed or .... ed to hew bean .. t.bl1ahad 

und •• 'hie Act .. a plac. tar thtt _apUGn, dri.ntion, 

con'in....,t. training or u..t. ... t of panona liabl. to 

d.t.,tion in cu.to~ ..... incJ,ud .. aU laftd, outbuUd1nva 

and p~i._ adJ-"" ther.to end uaad in ooM."lon 

thu.,lth and all land. ttz'........ outatatioN, c .... 

buUdin,., pr.i... or plac.. to which -.y auoh penona 

have ba., a ... t toll tha pu~ •• 0' _I'i."..,.t, datahUon, 

labour, u.._ent Dr othel'w1a., and all quart .. 0' .... n 

0' the Pri80,.. Sen! •• u,ad in connection w1 th anv auch 

p:daon J and tor 'h. purpo ... 0' any o"enca _, Ued 

un_ this Act by OJ:! in napaClt 0' prtaonan 'urther 

lnclud.. ev.ry place U8ad .. a polica oall or loclc-up," 

-any paaon. whath_ conv1cted 01' not, wl"G 18 detained 

in cu.tod,v in any prillon." 

I have been .. ked to conaider whatho in the light 0' th .. a pnvidona, 

,.... 'allowing acta would be p ...... ibl •• 

1. Ia \tis •• AIP_gaQb A' In Hi'll' in tbt 'He,t ( •• g. , pm DU), 

A panon who ... bien, or 18 in tht pnoa. 0' being aft_tad. 

but .... not ,.t be ... date1ntd In a ·prieon". i. not a "priaon .• • a. 

dafined by aaction 1 (xU) 0' the Act. It ta1lowa. \""a'ora, thet tht 

_en phDtognp~ 0' an ureat (pBvidtd that it ia not \hi arna' 0' 

an ltICItIPed prilon.) do .. not 'ell within tha punt .. 0' 8.tion .. (.) 

0' tht Act. It, tewavu. the a"l'88t 18 .ada in the Pl'Ox1Jd,ty 0' a 
~ .. 

"Pl'leon· ~a photographer 18 not ",tUlad to includa .... eh p1'i80n in 

any photographa which he ught taka. 

2. Ia tIk' , Ptwta9DPta p1 IIr"t. 'VM. (ngt .nyim), 

in • "'"la=Iswel'·, .'Uing inta gn. eta. 

Thie depends upon whethu , "kwala-lcwe1." can be regarded .. 

a prieoR. Th. de'inition of ·pl'iaon" in ._\ion 1 he) 0' ,he Act ta 

"ony pl.a .. tabliahad" tal' the l'IOaption .tc. a' pl'i_nan, .nd .alY 

PHU U8ed ... polica call or lock-up. A "kwal..-lcwel," ia a v.hicl., 

.nd cannot in MY view ba rag'l'dad ••• pac.. I' I ... conact in 

thie vi_ it 'ollow thet a "kwala-kwela" I.e not • prison .. d.,ined bJ 

8ect1on / ••• 
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eec;Uon 1 (x) of the Act, and that ttu. photogbphing 0' penone 1n a 

"Icwe1e-luMl.- ie not in itaa11 Heulcted by aectJ.on 44. 

Thapho_gnphQ "et, how¥8i', be oahful nat to include a 

pd . .,n in tha _kgzound of an, euch photog,..h. 

J. !P taka , RbaSgpgplt A' Mmr"M in trw IU'lta I) ""rJs· 
Ii convlot ie I -P1'.lean .. - within the _aning a' e.otten 1 CuLt.) 

Df the Act. Section 44 Ca' s-nuute the photographing: 0' .. ,riaonu 

..",.thar within or outeid.,n), pI'18On-. The wzUten euthGdty of the 

C'.OMntt •• !oner 01P1'18Onl 'eihuefo" I'lC4I8NZ'y befon euch II photognph 

oen be talc.... orpUbU.had. 

Thie faU, dinatly "'ithin tha pu1'View a' ,acUon 44(,) Of the 

Act lind HqUi.ne 'OJ.' ita peftti.e$.bl1ity tn. written authod."Y of the 

c:a.ntaeianll' of PI'I80"". 

fir d.finitiona ~d . ..,n· .lnclud_ any pl.-:. to which priaontlh 

It...,. been eent for the pu~, 0' ... laboul'1t. A 18.111 to wMch conviCt. 

heY, b,en ,ent fo... the pu.I'pGI_ 0' labaul' would t_.far. be • pd. .... 

wlthib the .....,In; .f •• tion 44 ., the Act. The publication 01 , upon 

of cond1 Uona on auc:h a 11ft Ie thea'.,.," aubJ_* to the pzoviaiena of 

_eaU.n .... (f). 

ThJ.e it .,bJ- to the p.l'OVietona af e.nion .. 4 (t) 01 the Aclt. 

~ 
7. Iq publhb'''u At , .. .... .", A' ... nl .... '* 'hi AlliP- .11egiD' 'u ... ii .... t tdJi, Ii '. Sa" "t,,. _It 

pvlAnl ..... Ma. 

SacUon 44 (,) 01 tha Act deale wi ih the publicaUon of in, ..... 

tian eoneerning the baheviou. or ppuienea '" Rct.n of any pd .• nu 

or P-prilDnu. ~U on th.!l tZ'Mtldnt of aZ'ft8ttd p..-ona who hava 

not ,.t been lockad up wUl cI..,end upon whet ..... '\he ..."u npal'tadupon 

took pIece 1ne1ete Dr DUuiete the pl'ieon. It the faa_. the itepol'tl 

will be eubJaot to aacU.n 44 et). if tfta lat'Ml'. _.ttoft 44 (" wUl 

not .pply. In th1e Jegal'd it ie ~ to .bMZ' in 1ft1nd that by 

definition • pl'ilOn tncludaa .U -lend, outbuUding. and p ..... 'e .. adjac."t It 

to I •.• 
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to the pl., ot d,t."tton and "' ... tn connection therewith- ItI'1d 1nclu" 

tor the pwlpOll" ot •• tton 44 ·wu, p1ec_ ua.-:f .. , poliN o.U Dr 

look--up·. It f'ollowa., thar.fa ... , that an unated penon who he. be .... 

d.tained 1n "".tact, at • polic, .uticn, wUl be ,.,arded a. "y~, been 

detained 1n a pl'illiOn, ev.n 1t he ... not y.t ___ lo .. ed up in a call. 

I. II pybU,h .ta"". It MUI' ,,"tMn' At M'"O_ 
lMk .. UP .1, NU' ."tgo •• 

A prison 1e defined •• includlng any placa uaed a. • pollee oell 

o&' lock up. Raporia on the tnawen" ot penon. locked up .t police 

atationa an thenfo ... aub.t_t ta ._'tien .... (t). 

9. tjpw tv do- OM MVI asp ta "''''M ,hI ... ArMking 
·,.Mnlb'a .t.- to _,tv ~ thl )iA'lMtaw' .r .. 1M "!hkb 
WI "»in the punl. ·9' "':leo .4 ttl. 

The sub-.action deal. w1 th the publicatiDn ot ,alae 1ntaZ'lMltlon. 

Than 18 no r_uution on the publication ., ,"'o._t1on which ia cornet. 

To aateblt,h an o"enae, then'on, "htI St.'" ... t 'iftt pJDv. ~~ • 

reasonabla doubt that the rapol"t we. inca1'l'act. I' tn anr ca., the Stat. 

i. unabla to diachug. thie onu., the aacu.ad wUl not be callad upon ., 

giV. .rty bplanation. It. howevu, the Pl'inIary anus J., diecherged ~ the 

Stat. th •• cc:uaed, to ...."a.nv!et!on. ...t shOw "hat he toak He_nabla 

.tep. to ver1~ the inf'o:cutian befob publiahtog it. To diacthar,. thill 

0"'" the accu.ed ... t pzava on a balance 0' pzobItbUiti .. (not b.,.nd • 

rae.oabl. doubt) that na80nabl. ••• (whet.,.,.. that ... y • ...,) .... tek .. h 

R. y. Y*y'" ".,' I.P.O. 40g. ft, y • .,leBIW A.D • . 345 .. 

I hev. bean unable to 'ind an, decidad ca •• which ct.al. with tha 

.tanctud 0' _nduct ~aqutred 0' • paftOn whO wanta to publiah • npu" on 

oonditiona In a p.-iaon. t haya H'uHd to d.cidM cae .. on a..uon 2 

0' tb. Steck Tha1't AetNa. 26 0' 1923 end .aet1en 370' .thtt Qanual Law 
~ , 

AHndaant Ac" No. 62 0' 1955, which """,,_ a p8H9D 'ound tn po ...... 

0' .tolan etock 02 good. to pzay. thltt he had Me.nabl. cau •• to&' 

baUaving that the panctn 'ZOII whoM ha _qui,"_ such .toctc or goode wee 

Ii tha the own_ "hano' o.r had the ... 'hod. ty 0' the ownu to di.".,.e 

thana'. Thea. ce.... however, do not p~Yid. a~ ... tatane" and • 

no .on than .tet. the obvioua ,.a. that ~....,n8b1. ca. ••• aena grounda 

which in the CUeullt.tenoea 0' 'the 08 •• tlHlUld .. U"y ..... ".bl. IND. 

Each a ...... t obviouely be Ju~ in the light 0' ita OIIID facta, 

end it la not po •• ibl. then'OI" to 1111 dctwn a 1V1. 0' t .... b .pplJA;abl. tD 

aU ...... In daolding the dttgb8 0' verit1eation tacton auch .. the 

toUowtng ... to •• 1D b. 0' ..... nanee. 
(.) lba I ••• 



(a) IN Ghtt_tN Af 'hi lQ'gganJ;. The JlGn ruponaibla the info.ant 

the In. need then wlUbe to look tol' wldenee aliunde to eupport 

the allegation. XI tor inatance the at.hop of Johannnbuq. wen 

1;0 npon an lnc;ident whJ;.ch he hIlualf had obauved a rea80neble 

Mn would ordinarily n1,y on the COJ:HCtn .. a t"'-eof withllut _ing 

any furi_ enquJ.r.I.... ConvU1lely, 1f a hudened cn.lnal were to 

aeka a ... pol'S on hb tnetment 1re Pl"t80" • HaIlOMbl • ..., NOuld 

ordinutly nqu!n abong 1IY1deno. aliunde b.ton being .. tie'ted 

of the COft"eCtn ... of ~ hpOn. 

(b) Tba QlWU Af the npvt. When .uioua al' ialpzoobebla ..u ... t1DM 

an ... gnat ... ceuUon .... t be .... i ... betan pubu.c.tion. 

(0) IM 'Pu" At Hena.Upn .,.new. 1p \hi eutM"". If an 
allegation can be w8l'ified br way af aiapl. .J.nv .. tigation. • 

I' .. aonabl. panen ahINld .. a auoh 1nv .. tigatlo". befonpubUahing 

tha upon. If, howev .. , the all~.Uon cannat .. a11r " vuJ.fi.ct. 

the pubU .. hu wiU have to depend largely on othel' ,.to.... i... the 

ohMactal" of the 'ntonant etc. 

( d) lb, kMw1tdptl · At 1M infl,",,1i. Heuuy ell.agationa wUl ordinuUy 

n",u. 010 •• inv .. Ugation then .. eporia tJ:Olt aye wUn ...... 

In each cae. the publbhn should IRk. enquiri.. •• to the chuactu 

of hill 1nto""'a ahould .. u.ry .... e1t that the "'fon_ ... in a po.1Uen 

to hev. obauved the flleta nponad on. and ahould ... 8I'KJ'lriw ,.. any 

othel' penon who au9ht ... ao~ly to hav. knowledge 0' the aUegatione Md •• 

Whua tt... an anioua aUag.ttone 0·' aJ.econduct on the part af the police 

orpriaon afficlala, anquuJ.aa .... ld be ... to .. eriein whet.,. ch8rv­

wera leid .;.J.n.' t~ offend .... and it eo the· ft8Ul_ ~f. If -hug .. 

... not ,laid thla .t.atan .hould be uplaJ.ned to the .. ti.faction 0' the 

publi ..... 

~ 

In aU c .... the info ..... ahould be nqubad to ~ e .. t ..... 

in .,tidavit foa, and ...... ael"ioua alleget ........ d. the Oepdtlltant a' 

Pd ...... ahould OI'dtnuUy 1M .aked far an eMplanaUon. The pubU .. h ... 111 

natunlly not bound by enr • .,,18Mt1an thet alght be givan, but .. at taka 

it into eooount in deo!ding wheth .. 01' not the pzapoa. publJ.eaUan ie 

CGI'1"8Ct. 

10. C. . ,be.tal",.. .. ""In", ta UNA' StJI 
o_a pt bh 1nf.Nwmt. 

1 t le an o'fence fa. the Info...,," to auppl, lncon .. t tnfoI'Mtton 

to the P\lbllah... (The aupplying of auoh tnfbz..Uon· i8 itaelf • 

publicatian I 0 •• 
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publication wi thin the .... ning of the Act.) In t.I'M of the Criminal 

Proc:adun and Evidenc. Aet a penon who ie believad to be abla wgiva 

widence about an offanc. "J' au.pactad o"'anct Nn be ca.,.llad ., f'u."ia., 

•• tat.ant th'l'eon to • "-gietnt.. If, ther.for., , l'''POn ia publiahed, 

01' the Oap"",,,.nt CIt Pl'iaane 1& .eked to __ ant on , propo.ed pubU.catlon, 

the publiehH can alway. be ca.pel.l.c:t to fu~l.h thtl n.. of hI.. infol'llNlnt. 

11. c.n \Ill '!!II l,tt'D fa thl Rlpwfpn1j.iD IChppJ tag. 

b. guhH .... 

TM portio". of the 1.tt.. which .elate to t".annu 0' urut 

and the tl'l8t111ent in the polic. vane 11" not in rq opinion subject to the 

pZ'Ov1aioM of •• tton ~ (f). The poriHntJof thtl lett.. which nlat. to 

the detention lind t .... 'bItent 0' tha writ .. in the poUc •• btun .... in -r 
view within the pul'ViIW 01 .acUon 44 (f) anel should not be publiahed without 

prior wu11ic:a"on. The all'ostia", '1" "1'iou" .nd 'I" ... d. br penon. 

.Ull at _haole It •••• to ." 1Ihu.,0"" thet it would b. dlmO.zou. 

to publJ..h thu. 1.tUn without fint .. lng cloe, trw_Uo-tioM to 

verity tba 'eet •• ta-t.c:t thenin. I auggeat that the 'ollowing pnoaution. 

be talean b.,01" publkstlon. 

(a) Affidavits ba taken fl'Oll the writQa. 

(b) Th. all'gations in tha laat pal'agreph 01 the 'tnt l.tt,. 

ba .. bblt.hed. 

(c) The alleg.tions in the .econd pahgl'sph ,,1 the 11ftt l.tta b. 

checked with the wi ten t pannta and ndghboul'8. 

(d) The .ll.gation. in the thhd puagnph of the f1rat 1.tt.- be 

checked wit" oth. penon. who WU'" unatad on that day and 

who a ... apP'l"afttly known to the wita'-

(e) The allegatiana in the t.,. fth and .uth pua01'apM of the l.ttu 

be ohacked ~ l'8tarence to inJuri .. which wua obauvad ~ the 

wl'Uar, by c_plaint. _de to the Coun h"Z'ing the c:harge. and 

by ~lainq .. a. to of'1!eial. and ao-pw1aonen. 

If th ... anquiri .. lav. fIIf1 doubt .. to the corl'lCtnu. of the 

allagatians, the Oap8.l'traent af Pl'1aone should be .. ked 101' th.u GOIIaant. 

11 the allegationa al'a denied and thers is III ~aal doubt oanouning the 

tzuth of the allagationa, tha latt.rs should not be published unl... tha 

publisher is willing to 1'18k IS conviction. 

Chaabera, 
Johanns.burg • 9th Octob.1' 1961. 
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