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CPINION

The questions raised for my opinion are concerned with the
provisions of sections 44 (e) and (f) of the Prisons Act No. 8 of
1959, which are as follows:

"44, Any person who =
{e) without the authority in writing of the

Commissionar -

(1) sketches or photographs any prison, portion
of a prison, prisoner or group of prisoners,
whather within or outeide any prison, or any
burial referred to in paragraph (b) of sub-
section (4) of section thirty-five; or

(ii) causes any sketch or photograph of any prison,
portion of a prison, prisoner or group of
prisoners or of any burial referred to in
paragraph (b) of sub-section {4) of ssction
thirty=five to be published in any mannerj or

(f) publishes any false information concerning the
behaviour or experience in prison of any prisonar
or sx-prisoner or concarning the administration of
any prison, knowing the same to be false, or without
-taking reasonable steps to verify such information
(the onus of proving that reasonable ateps wers
taken to verify such information being upon the
acecused), ? )

shall be guilty of an offence and liable on conviction to a fine

not excesding ons hundred pounds or, in default of peyment, to

imprisomment for a period not exceading one year or to such
imprisonment without the option of a fine, and thes court
convicting any person of an offencs under subeparagraph (i) of
paragraph (e) may, if it thinks fit, declare the sketchss or
photographas and thas negatives from which such photographs were
taken to be forfeited to the State."
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Thess provisions must be read with section 1 (x) which defines a

"prison® as:

"any place sstablished or desmed to have been sstablished
under this Act as a place for the reception, detention,
confinement, training or trsatment of persons liable to
detention in custody, and includes all land, outbuildings
and premises adjacent thersto and used in connection
therewith and all land, branchas, mtotatlpm. camps,
buildings, premises or places to which any such persons
have bsen sent for the purpose of imprisonment, detention,
labour, treatment or otherwise, and all quarters of members
of the Prisons Service used in connection with any such
prison; and for the purposes of any offence committed
under this Act by or in respect of prisonsrs further
includes svery placs used as a police cell or lock-up;"

and section 1 (xii) which defines a "prisonar" as

"any person, whether convicted or not, who is detained
in custody in any prison.”

1 have been asked to consider whether in the light of these provisions,
the following acts would be permissible.

1.

A psrson who has besn, or is in the process of being arrested,
but has not yet besn detained in a “prison®, is not a “prisoner" as
defined by section 1 (xii) of the Acte It follows, therefore, that the
mers photographing of an arrest (provided that it is not the arrest of
an sscaped prisoner) does not fall within the purview of section 44 (m)

of ths Act. If, howsver, the ar:ut is made in the proximity of a
"prison® ths photographer is not entitled to include such prison in
any photographs which he might take.

2¢

This dapends upon whather a "kwala=kwsla®™ can be regarded as
a prison. The definition of "prison" in section 1 (x) of the Act is
"any plsgg established™ for the reception stc. of priscners, and svery
Plage used as a police call or lock=up. A "kwala-kwela™ is a vshicle,
and cannot in my view be regarded as a placse If ]I am correct in
this view it follows that a "kwela-kwela™ is not a priscn as dsfined by
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section 1 (x) of the Act, and that the photographing of persons in a
"kwela-kwela® is not in itself restricted by section 44.

The photographer must, howsver, be carsful not to include a
prison in the background of any such photograph.

3.

A conviet 43 a "prisoner" within the meaning of seotion 1 (xiii)
of the Aet. Section 44 (e) restwicts the photographing of a prisoner
*whether within or outsides any prison®. The written authority of the
Commissionser of Prisons is tharefore nscessary before such a photograph
can be taken or publishaed.

4.

This falls directly within the purview of section 44 (s) of the
Act and requirss for its permissibility the written authority of the
Commissionsr of Prisons.

Se

B8y definition a "prison® includes any place to which priscners
"have hsen sent for the purpose of ... labour®. A farm to which convicts
have been sent for the purposes of labour would thersfores be a prison
within the mesning of section 44 of the Acte The publication of a report
of conditions on such a farm is therefore subject to the provisions of
section 44 (f).

6o

Section 44 (f) of the Act deals with the publication of informe-
tion concerning thes behaviour or sxperience in prison of any prisoner
or sx-prisonar. Reports on the treatment of arrssted persons who have
not yet been locksd up will depend upon whether the svents rsported upon
took place inside or outaide the prison. If the fommer, ths reports
will be subject to section 44 (f); 4if the latter, section 44 (f) will
not applye. In this regard it i{s important to bear in mind that by
definition a prison includes all "land, outbuildings and premisss adjacent"
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to the place of detention and “"used in connection tharswith" and includes
for the purposes of section 44 “evary place used as a police csll or
logk-up". It follows, therefors, that an arrssted person wha has bhesn
detained in custody at a police station, will be pegarded as having been
detained in a prison, even if hs has not yst been locked up in a cell.

A prison is defined as including any place used as a police cell
or lock upe Reports on the treatment of persons locked up at police
stations ars thersfors subjset to section 44 (f).

9.

Thae sub=ssction deals with the publication of false information.
Theze is no restriction on the publicetion of information which is correct.
To sstablish an offence, thsrafors, ths State must first prove beyond a
reasonable doubt that the report was incorrecte If 4in any case ths State
is unable to discharge this onus, the ascused will not be called upon to
give any explanation. 1f, howsver, the primary onus is discharged by the
State the accusaed, to sscape convietion, must show that he took reasonable
steps to verify thes information befors publishing it. To discharge this
onus the sccused must prove on a balance of probabilities (not bsyond a
reascnable doubt) that reasonable steps (whatsver that may msan) wers taken.

Be ¥o Viviegs 1939 T.P.0. 4025 R. v. Bolon 194) A.0. 345.

I havs been unable to find any decided case which deals with the
standard of conduct required of a person who wants to publish a repoxrt on
conditions in a prison. I have referred to decided cases on section 2
of the Stock Theft Act Noe. 26 of 1923 and section 37 of the General Law
Amsndment Act No. 62 of 1955, whs.:h requires a person found in possession
of stolen stock or goods to prove that he had resasonabls cause for
belisving that the psrson from whom he agquired such stock or goods was
either the ownexr thersof or had the authority of ths owner to dispose
thersof. These casss, however, do not provide any assistance, and do
no mors than state the obvious i.s. that resasonable csuse means grounds
which in the circumatances of the case would satisfy a reasonable man.

Each case must obviously be judged in the light of its own facts,
and it is not possible tharefore to lay down a rule of thumb applicabls to
all cases. In deciding the degrss of verification factors such as the

following seem to ms to be of importance.
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(a) Ihe chazscter of the informant. The more responsible the informant
ths less need thers will bs to look for evidence aliunde to support

the allegation. If for instances the Bishop of Johannesburg were
to report an incident which he himself had observed a reassonable
man would oxdinarily rsly on the corresctness thereof without making
any furthex snquiries. Converssly, if a hardened criminal were to
make a report on his treatment in prison a ressonable man would
ordinarily rsquire strong svidencs aliunde before being satisfied
of ths corrsctneas of the report.

{b) IXhs nature of the xsport. When serious or improbable allegations
are made greater csution must bs exercised befors publication.

(e)

allegation can be verified by way of simpls investigations a
reasonable person should make such investigations before publishing
the report. 1If, howevex, the allegation cannot easily be verified,
the publisher will have to depend largely on other factors i.s. the
character of the informant este.

(d) Ihe knowledgs of the informant. Hearsay allsgations will ordinarily
require clossr investigation than reports from eys witnesses.

In sach case the publisher should meka enquiries as to the character
of his informant; should satisfy himself that the informer was in a position
to have observed the facts reported onj; and should make enquiries from any
other parscn who ought reasonably to have knowledge of the allesgations made.
Where thers are ssrious sllagations of misconduct on the part of the police
or prison officials, enquiries should be made to ascartain whethar charges
were laid againet the offendeze and if so the results thexeofs If charges
ware not laid this omission should bs explained to the satisfaction of the
publisher.

a A
In all ceses the informers should be required to furnish a satsment

in affidavit form, and whers serious allegations are made the Ospartment of
Prisons should ordinarily be asked for an explanation. The publisher is
naturally not bound by any sxplanation that might bs given, but must take
it into sccount in deciding whathar or not the proposed publication is

correct.

It is an offencs for the informant to supply incorreet information
to the publisher. (The supplying of such information is itself a
publication / oee
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publication within the meaning of the Acte) In terms of the Criminal
Procedurs and Evidentce Act a person who is bslisved to bes able to give
evidence about en offence or suspected offence can be compelled to furnish
a statemsnt thereon to s Magistrate. If, therefore, a report is published,
or the Department of Prisons is asked to comment on a proposed publication,
ths publisher can always be compelled to furnish the name of his infoxmant.

The portions of the lettars which relate to the manner of arrast
and thes treatment in the police vans are not in my opinion subject to the
provisions of ssction 44 (f). The partions of the letters which relats to
the detention and treatment of the writers in ths police station are in my
view within the purview of section 44 (f) and should not be published without
prior verification. The allegations are serious, and ars made by persons
still at school. It sesms to me, therefore, that it would be dangerous
to publish these lsttaers without first making close investigations to
verify the facts stated therein. 1 suggest that the following precautions
be taken befors publication.

(a) Affidavits be taken fxom the writers.

(b) The allegations in the last paragraph of the first letter
be satablished.

{c) The allegations in the second paragraph of the first letter be
checked with the writars' psrsnts and neighbours.

{d) The allegations in the third paragraph of the first letter be
checked with other psrsons who were arrestad on that day and
who are apparently known to the writer.

(e) Ths allegations in the fifth and sixth paragraphs of the letter
be checked by refersnce to injuries which were cbserved by the
writer} by complaints made to the Court heasring the chargs; and
by complaints made to officials and co-prisoners.

If these enquiries lsave any doubt as to the correctness of the
allegations, the Department of Prisons should be asked for thsir comment.
If the allegations are denied and thers is a rsal doubt soncerning the
truth of the allegations, the letters should not be published unless the
publisher is willing to risk a conviction.

Chambers
Johannns::urg. 9th October 1961,
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