strong provisions of Law 4 of 13&5 the Transvaal Yolksraad

as shown by the prGamble regarded those provisions as necess-
ary only until such tine as the native peoples should have
developed a fitness for the duties and responsibilities of
civilised life. ‘early Tifty years, have “elapsed since

that law was passed and it would indeed be a confession of
failure by the Europeans of this country to raise and civilise
the native peoples If 1t were found necessary today to resort
to these autocratic provisions which interfere so gravely

with what is understood by the liberty of the subject.

LYy —

The tendency should be the other way - towards the relaxation
of control iIn order that the sense of responsibility nay be
increasingly developed.” (Advocate 0.3. Schreiner).

Whatever nay be the authority upon which the
Draft proclamation todown the Supreme Chief with powers of
arrest without trial, it Is to be hoped that Section g will
be withdrawn and reliance sought either on the support
which the Courts of the land can give for the suppression
of treasonable or other wrongful conduct or on specific
authority derived direct from an Act of Parliament.

The objections to Section g are applicable to
Sections and 10 which grant Immunity to the Suprene Chief j
and his administrative officers from the jurisdiction of
the Supreme Court.
Section k. () Officers of the Native Affairs Department and r
other officers exercising administrative functions under this -
Code shall in all such matters be answerable only to the
Supreme Chief and to their superior officers.
Section 10 (]% Heither the Supreme Court nor any other court
of law shall have jurisdiction to question or pronounce upon
the validity_or legality of ang act done, direction or order
given or punishment inflicted by the Supreme Chief In the
exercise of his powers, authorities, functions, rights,
immunities and privileges.
(2) Lo interaict or other legal process shall issue for the
stay of any administrative act or order of any officer acting
as the representative or deputy of the Supreme Chief or
requiring any such ofiicer to answer any suit or proceedings

In respect of any such act or order unless tne court be satis-
N prima facie the act or order is without IﬁwaI
authority. _mhi_ _



This immunity iIs provided for iIn Section "0
of the 17"91 Code, "aout the Courts have held '‘that the
irresponsibility conferred is a qualified and not an
absolute one, and the acts of the Supreme Chief are open to
review to ascertain whether they e+e within the scope of
his authority or the sphere of his duty". This right of
Inquiry has been exerciesed In many caoes and in the case
of Siziba vs. Heseni the Natal High Court in 189" held that
Section MO of the 1391 Code did "'not prevent the Court
from enquiring into such acts of the Supreme Chief and ~
declaring them invalid”. Here recently the full court of
the Orange Free State,Provincial Division, has held (in
Rex vs. Goduka, 1922 O.P.D. 163) that,in the absence of
evidence to prove that the paramount chief ever exercised
the power, according to the laws, customs and usages of
Natives, to prohibit meetings of Natives, the Court could
not hold that the Governor-General held that power.

The new sections are designed to prevent the
Courts from scrutinising the actions of the Supreme Chief.
Hitnerto there have been spheres, within the recognised
limits of the powers of the Supreme Chief, iIn which the
Courts could not prevent arbitrary and even unjust action
by the Supreme Chief, but the fact that the Courts were
always liable to scrutinise the Supreme Chief"s actions to
see whether or not they lay within the circle of his
authority had the effect of restraining and curbing harsh
administration. The new clauses will remove the last j
vestiges of the oversight of the Courts over Native
administration. It 1s the conception of the paramount
Chief as the aosolute monarch, subject to no control beyond

his own desires, carried to full frurtion.



Is 1t wise to burden the Administration with
the grave responsibility of -uncontrolled power to dispose
of the person and property of the Native subject?
Generally speaking, ITative administration in South Africa
has bean gentler than the laws i1t has to administer;
partly because those who come iInto direct contact with the
Native people recognise the ITative as a reasonable human
being who is amenable to just and humane administration; and
partly because the courts have stood between them and
unreasonable pressure from an iInflamed or prejudiced public
opinion. The draft proclamation leaves the lative Admin-
istrators bereft of the protection of the courts, and, they
will be compelled, because they have uncontrolled power,
to iIntroduce harsh measures to satisfy inflamed passions
or vested interests.

This is not a situation in which the ITative
Affairs Administration should be placed, and 1t Is to bo
hoped that the Minister of Native Affairs will protect those
who serve him In this administration. Is 1t right that the
ITative people iIn ITatal, Transvaal and Orange Free State
should now oe prevented from having access to the ordinary
courts of the land when they consider themselves unjustly
dealt with by those who govern them? There might have
beell a great aeal to oe said in favour of the Immunity of the
ciurxiinistration in 1391 when Hatal had as neighbours the
Zulus of Zululand, so closely allied In many ways to the
Zulus of Natal, and so liable to unrest and warlike actions
at a time when the mechanisms of administration and justice
were not so well developed, and when the Natives were still
influenced by the Shepstone traditions. 3ut i1n 1932 what
circumstance calls for the abrogation of the right of
access to the Courts? \What situation justifies the admin-]
istration iIn refusing to answer for iIts actions at the bar 1

Of justice? -Whatever -



IThauever aanantag3g maj#appgar go desirabl3 in
these sections - swift action, even prompt justice - will
surely prove a snare and a delusion i1t the confidence of
che Native in the Courts is destroyed. Ifere efficient
administration can never make up for the loss of the con- 7/
udence 01 the people, and the maintenance of law and order
Is made more difficult i1f they are sullen and resentful,

X0 quooe Chief Justice de Tilliers again iIn the case of
Sigcau vs. Rex:

"It must tend to enlist the ITatives on the
"side of the law 1If they know that the Courts of law are 1
"as ready and willing to protect their legal rights as the|/
"are to punish them for offences against the Law."

An important criticism of the Draft proclamation
arises from the fact that i1t fails to make any distinction
between Natives iIn rural areas (where the tribal system may
or may not exist iIn the effective form which the Code relies
on) and the ITatives in urban areas where communal life does
not exist and where the "atives are just aggregations niL
"™ ividuals. —4or is there any provision today for the
exemption which Shepstone always insisted upon and which was
provided for in the Natal Law 22 of 1265; now repealed by
the "ative Administration Act.

. SBcti0l1- 6 of the Draft Code providing for com-
munal responsibility in cases of "homicide, assault, theft
or other injury to person or property' may be useful irhere
the Natal Act I}¥ of 1903 has been iIn force, and it iIs iIn
accordance with the principles of Native customary law, but
iIT applied In the Transvaal and Orange Free state it may
easily lead to serious trouble. The principle is a danger-
ous one and iIs not In accordance with the notions of justice-
prevailing in modern states.

- Perhaps -



Perhaps the most fundamental criticism that can
he levelled against the Draft Codo is that i1t is -t n CH(Q
of ITative Law, hut a code which makos urs of Ruch.fnms nf
»auive organisation and I"ativo juristich idaas as par he
convenient for securing to the Administration full and un-
controll ed .power Q7er_JthG-"lve iInhabitantg nf Eatal ,
~ransvaal and Orange Free State. As has been shown there
are grave dangers in the Draft Code - dangers to the
Administration itself ac well as to the Native people and
the country as a whole, and this memorandum will have served
a useful purpose if It serves to persuade the Minister of
Native Affairs to revise the Draft Code in the directions
indicated, and to submit 1t to the leaders of the flativs
people for consultatione

Use iIs made 01 uative tribal forms. The whole
Code i1s founded upon the conception of the paramount chief
in Lafctve life as an absolute monarch who has full power of
life and death over his subjects. The Code has gone very
far In the expression of this view and as it 1Is commonly
regarded as a justification for the grant of autocratic powers
to the Supreme Chief it iIs right iIn this memorandum to

examine the fundamental assumptions upon which it rests.

THE POTTERS OF THE 3ITPBIWS CHIEF.
What actually were the powers "‘exercised and enjoyed by any
Supreme or Paramount ITative Chief' iIn early Bantu society?

In the past, many South African authorities have
held (relying on Maclean) that ''The Paramount Chief of each
Tirtbe 1s abCve all law In his own tribe: he has power of life
and death and i1s supposed to do no wrong."” (Maclean®s
Compendium p. 73). Tn the very next paragraph, not so often
quoted, Maclean qualifies this by adding; 'The checks upon
the despotic inclinations of chiefs are the divisions of the

tribes and the influence of the a™apakati or councillors."
-His -



His first stator.:ait has 'osa* exemplified by
exceptional Bantu chiefs - Chaka, Bingaan, Lobengula -
who exercised absolute and despotic poorer, but they secured
obedience because of masterful personality or through some
special circumstance, such as a state of war, and such
obedience wag usually maintained with the aid of a standing
and disciplined military force or bodyguard. It is not
to these that uo must look for the cohesive force iIn normal
Bantu political organisation. The. Chief i1s the symbolof
fjcial orsad sation. and anthropologists now recognise that
thevtwo main integrating influences iIn Bantu life are the
mvstical~rolation which oxi-t.q between him and his ooooilo
and the system of family and clan r-ilationnhir) which creates
privileges and mutual responsibilities. In so far as the
Chief 1s representative of the tribe In 1ts ritual life,
his hold is correspondingly great and his position secure.
But there are limits to the forbearance of his subjects,
and instances, though rare, are known of a Chief who has
been deposed and another - iIn the vast majority of cases a
member of the same nroyal family*"-appointed In his stoad.
As Junod says: '"To reign ovec a Bantu clan requires much
tact,. ability and pattn~nn. A mat bn a father to.
hiR people and "ot-- tym-"til. (Junod: Life of a South
African Tribe p. MN09). IT wise he ib careful to follow
the advice of his counsellors and “keep his oar to the
ground” for the movements of his subjects. Thus, while
his councillors discuss, the Chief sits, silent but watch-
ful, gathering together the threads of the argument and
delivers his decision according to the consensus of opinion
or, at least, the voice of the majority. "Rarely does ho
Issue an order without discussing the matter, first with
his intimate councillors and later with the wider circle of
members of the tribal council - thptpitsol of the Sutos,

- the -



the »ibun?a« of the Xosas, tha "l&oro* of the Vendas etc.,
and even the despots held the annual gaunering ox
twn™osji1 at which the new laws were pronounced. Thus any
measure was fully and freely criticised and when adopted

It expressed the views and received the support of a

strong group, If not the hulk of the people. The 1333
Commission repoits; Ithat tne laws of the Kafirs are not
I-g-is.nv made by the Ohief and his councillors without
reference to the people: that the laws have all grown-up
~YHp; thn pacrola. ~ Ham rmly Td:iini stared by the OhjeC:
for example: with the exception of the prohibition of
circumcision and of the sale of brandy by Hoshesh, he

(Mr. Orpen) hardly knows of any law proclaimed by the Chief,
that i1i1oshesh after long council with the tribe, also
published a law prohibiting witchcraft, end of these three
laws altered by Koshesh, only the one prohibiting witchcraft
held 1ts ground: the other two, his individual commands,
were failures."

Among the Bantu the Chief iIs not so much a
law-maker as the protector of tribal traditions and iIn this
he i1s aided by the elders - repositories of ancient lore and
staunch conservatives. "He was bound through his own
conscience and the influence of his councillors to follow
the traditions of the tribe, the decisions of the old Chiefs
and the general i1deas of the people. Any treasonable action
of courselwould rouse the Chief to action.” (Cook: Bomvana
p- F#6) It 1s because the Chief i1s the representative of
the tribe, the focal point of social solidarity, that treason
was considered the most henious of all crimes end usually
punished with death. The death sentence, however was not
regarded as individual retaliation by the Chief but as the

united reaction of all loyal subjects.



"The power of the rulers depends upon their
wealth and the nurcarical strength of their followers. This
IS an incentive to all rulers to endeavour to attract new
people and to maintain their hold over their present subjects
by ruling with equity and justice, acting in all things with
consideration and giving wise counsel ..__ If a leader 1is
unpopular with any of his followers and an individual feels
that he has not been fairly treated, or that his over-lord
Is unworthyof the services he i1s bound to offer hin he has
one method of revenge, he can desert his unjust lord and
offer his allegiance to another. This power of achieving
retribution by desertion, possibly to join the ranks of a
rival, forms a natural check upon the absolute power of
ruleis and prevents them from indulging too often In arbit-
rary actions of cruelty and injustice. 1l (gtayt:The Bayonda
page 217-)

The leading feature of the Bantu political
organisation iIs no doubt that of a monarchy "but by no means
an 1rresponsible despotism: on the contrary the power of the
great chief .... is always subject to checks and balances,
and the amapakati (middle men) successfully maintain an
equipoise between his authority and the rights of the other
members of the tribe which make their mutual relations so
acceptable as to have implanted iIn the hearts of the people
a loyalty and devotion to their chiefs which cannot easily

be uprooted". (. Avliff, 1883 Commission, page 21.)

Tile conception of Eantu chieftainship as a form
of constitutional monarchy is now held by many magistrates
of experience and is well expressed by Mr. G.H.B. Whitfield,
a Transkeian Magistrate well versed iIn Native Law, "It
appears that although chiefs have at times exercised despotic
power to such an extent as to induce people to come to the

- conclusion -



conclusion that uhe will of the chief is law in his tribe,
the power of making law did not really vest absolutely iIn
ove Chief ...._.the rule of rative Chiefs iIn South Africa was
not so irresponsible as 1t is generally believed to have
TilG inference to be drawn from the whole evidence
given before the various Commissions appointed to enquire
into ITative matters i1n South African i1s that, although the
Natives had nothing corresponding to European forms of
representative government, their laws embodies the national
will"_. (Whitfield; Native Law in South Africa, page 1-2).
The powers of the Paramount Chief, liko those
of a Chief, are limited by public opinion, by influential
councils and by the ability to offer allegiance to another
and nostile - chief. A "Paramount ChiefI i1s a chief over
a congeries 01 tribes by virtuo of conquest. "But the tribes
do not lose their self-government; they retain their chiefs
and councils. But they are subject to the control of the
Paramount Council ... This Council is constituted on the
same lines as the Chief’s Council and includes the heads of
the conquered tribes. It acts as the national court of
appeal ._.._ Tlle Council has power even to judge the Paramount
Cnief himself. When the Paramount Chief has done wrong he
appears before the council composed of his brothers and
uncles, and when no agreement i1s reached then the matter 1is
referred to the general council. m the event of a paramount
Chief refusing to the judgment of this council, then the men

refuse to attend the "Khotia ". This generally leads to

friction and the division of the tribe.” (The powers of thn
Sipreme Chief Under txie Uative Adninistration Act. 1927.
Published by the African national Congress.; pages 4 and g.)
In addition his powers are counter-balanced by the responsib-
ilities vesting In him as the father of his people; to him
they look for protection, for food iIn times of scarcity, for

the wellbeing of the country, the coming of rain, the
-ensuring-



the ensuring of sufficient crops, the fixing of the
season of sowing and harvesting.

To sun up: the Supreme Chief has not absolute
legislative, administrative, or judicial powers in Native Law.

When 1n 1S"9 Theophilus Shopstone succeeded in
securing the Letters Patent by which the Lieutenant -Governor
of Natal was made Supreme Chief, he i1naugurated a hitherto
unparalleled system owing to the existence of unique condit-
10NnS.

The Natal Natives, under the despotism of Chaka
and Singaan, had been welded into a military Empire which
was destroyed at the Battle of Blood River in 108%. From
that date till the annexation by the British Government in
184-3, a steady influx of disorganised Natives had entered
Natal from across the Tugela River. TTnen the British
finally took office in 1345 they wore faced with the problem
of "controlling and civilising” some hundred thousand Natives
without police, without money and with but a small military
garrison. Tneophilus Shepstone then appeared on the scone
as "Diplomatic Agent to the Native Tribes". In order to
protect parts of Natal for the mere handful of Europeans, it
was decided to place vast hordes of Natives in locations,
and as there wore insufficient funds to pay for European
superint3ndents to contril and supervise, and as the majority
of Natives - owing to the former tyranny - were without tribal
organisation or chiefs, Shepstone, "in a flsh of administr-
ative genius'', decided to recreate, artificially, the tribal
system: he gathered together scattered members, at times
even '‘'discovering” scions of the old "royal families" in
other cases appointing chiefs and conferring upon them
similar powers of jurisdiction in a magnificent attempt to
reconcile tne tribal organisation with the existence of a
weak European administration. (Acknowledgments to Brookes:
History of Native Policy.) This was the policy which

culminated in Ordinance 3 of 139> Section 4 proclaiming — the



the Lieutanant-Govamor Supreme Chief of the Native populat-
ion with the "power and authority enjoyed according to
rlative law by any Supreme Chief' and there wag associated
therewith tne power to appoint and remove subordinate chiefs.
As time went oii-the powers vested In the Governor
¢s Supreme Chief tended to broaden so considerably that
Shepstone, as head of the Native Administration, gathered
to himselT uncontrolled legislative, administrative and
jJjudicial powers. Law 20 of 1S75 and other legislative
-.easures were definitely designed to ehecf£ such autocratic
tendencies. The position was described by the Native Affairs
Commission 1503 - 5 (Volume 5 para. 220): "In the year 1050
the Governor of the Colony of Natal was Tirst specifically
constituted Supreme Chief over all the Natives. He was
-hen vested wixn more extensive powers than at present.
His legislative powers were taken away by the creation of the
Legislative Council, and his jurisdiction as a Court of
Appeal was removed by subsequent legislation. His powers
have now practically bean reduced to matters of administrat-
1on excapt iIn the case of disputes about general heirship
of a deceased Chief of a tribe, where he dacided. finally,
no right of appeal being allowed.™
Tne possession of arbitrary powars had undoubt-
edly tendsd to make Shepstone, despite his innate humaneness
rg8ly upon these powers for the maintenance of government
and to- devote too little attention to the task of civilis-
ing the Native people. In his earlier years he had constant-
ly borne in mind the i1deal of '"advance towards a higher
and better civilisation” and his great love for Natives gave
hin a far stronger hold upon them than any legal power.
Despite all this Mr. Herriman could state in 190" before
the I”ter-Colonial Commission; 'You have not elevated the

Natives iIn Natal; you have not raised them; you have not

- educated -



educated then; they are barbarians and you have designedly
left them iIn a state of barbarism."

The Natal Law 26 of 1375 defined (section 13)
the powers of the Supreme Chief as follows:
The Lieutenant-Governor may, so far as is not repugnant to
the provisions of this law, exercise over all the Chiefs
and Natives iIn the Colony all the power and authority which,
according to tne laws and customs and usages of the Natives
are held and enjoyed by any Supreme dr Paramount Chief, and
he 1s hereoy empowered, with the advice and consent of the
Executive Council, to direct that any Chief who has been
found guilty of any political offence likely to endanger
the peace of the Colony shall be dismissed from such chief-
tainship, and be removed from the location where he shall
have resided, and oe placed under such supervision as may
appear expedient.

Later,in 1257, Law i1, Section 7, this definition
was continued, while sections 32, 39 and kl of the Code of
1351 specified the powers In more detail, very much in the

terms of Chapter 2 of the Draft tfude.

Shepstone*s personal prestige among the Zulu
tribes in Natal was the greatest asset of the government,
and as iIn the earlier years, he was personally accessible to
the Natives, he could explain his actions much as a Native
Chief In Bantu society. As the years passed, and especially
after the resignation of Shepstone iIn 1376, Native admin-
istration became more and more impersonal and the gulf
oetweeh the people and the Supreme Chief grew wider and
with the widening of the gulf the more the administration
was forced to rely on autocratic powers to keep the people
under control and the more the magistrates leaned upon the
letter of the Code. In 194~ James Stuart, Magistrate of

- Durban -



Durban, stated; "At the present time, and for years past,

the Supreme Chief has been too much cut off from the ITatives.
He is their Supreme Chief, and should take as much perceptible
interest iIn ITative affairs as he does in European. It

seems to me necessary to revive and substantiate the office

in such a way that at least the heads of tribes shall feel
they have access not merely to the Secretary for ITative
Affairs but to the highest local representative of the King..."

With the advent of Union the government of

ITatives In -;atal oocame more and more impersonal. ""Queen
Victoria we knew", said a Zulu Chief to the writer of this
memorandum, '‘'she was our T other. ITov we hear of*3fativc
Affairs™: who is ITative Affairs?' And with this widening

of the gulf between governors and governed has come an
increasing tendency to roly upon autocratic powers to secure
the obedience which good administration and friendly contact
should win. And so the idea of the absolute monarch — the
Supreme Chief - 1s used to buttress a weakening administrat-
ion, an idea, as we have seen that ho.s no basis In normal
Bantu life.

The Draft Code as i1t stands i1s a confession of
weakr.ess which must disturb every thinking person. Its
promullgation in i1ts present form will be a real disaster,
Aringing In Its train a weakening of authority, a loss of

loyalty and an increase of racial bitterness.
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JOHANNESBURG JOINT COUNCIL OF EUROPEANS & NATIVESH

SPEC I'AL NOTICE-

The position with respect to Women"s passes
has become critical. This subject will have first place
at the meeting next MONDAY JUNE 8th, with a view to making
immediate and urgent representations to the Ministers.

Your attendance 1is urgently requested.

E.W. Grant,

HON. SECRETARY*
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I thank you all very sincerely for the honour you have
bestowed upon me by admitting me to your worthy Club. I have
already received a copy of Constitution and By—laws and | must

say the spirit behind your movements is one which appeals to

me tremendously. On the first page of this little book
under the heading of ”"Objects Clause P.” | find the following
sentence :—

”The advancement of tinderstanding, good will, and

international peace through a world fellowship of business and
professional men united in the Rotary ideal of service.”
Gentlemen being interested in aviation as you know
this sentence appeals to me tremendously. Contrary to the
general opinion about aviation the more farseeing of us earnestly
consider Aircraft as being agents of world reconstruction and
as efficient instruments of the economic and synthetic forces
of our time that are steadily breaking down th8 petty national
divisions of mankind and imposing on the world an international
conception of society. To many these ideas will seem
premature and far—fetched but everywhere around us we are
conscious of vital new influences at work, affecting the
psychology of nations and individuals alike, and bidding fair
to transform the whole structure of world politics and
economics. Aviation is playing a wonderful part, there must
be aphilosophy of "graudualness” in these matters. Ideas
must ever be some generations ahead of what is termed”prattical
politics." Howwver reasonable and desireable the movement
away from nationalism in the direction of internationalism
may appear to many minds it cannot be hurried. Anyone today
who advocates the immediate abolition of territorial nationality
or even a drastic limitation of its exercise, is branded as a
traitor rather than acclaimed as a patriot of the human race,
confident
But I feel/that there is no 4ANMR* orginasition in the world
better able to bring this about than your worthy Club.

Gentlemen | have read the obligations of every good

rotian



rotarian and | will do my best to comply with them. Once

again gentlemen | thank you.



H ko= iZ

Phone 1989 Hillbrow, 41, Saratoga Avenue.

Doornfontein.

[ JOHANNESBURG

Dear Doctor,

1 want to express my
appreciation of the way in which you
handled, the meeting last night, and
of the two or three appeals you made
to the Rotarians for a statesmanlike
approach to the whole question of Pace.
Ycu made a fine impression, and | am
going to work for the Rotary Club to
open its luncheon meetings for addresses
from non-Europeans. Your addressee last
night has made the task much easier.

We are hound to have one address per
quarter on Native questions, and some
of these should be given by Bantu men.
And | am going to strongly second th"
suggestion that was made last night that

you be asked to be one cf/ithose speakers.

Again thanking with kind
regards, | am, Sine

13/6/31.
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