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Lubbe Opnam sI talHG C.C. 9/77

IN THE surREME COU~T OF ~uUTH AFKICA

(TRANSVAAL PROVINCIAL DIVISION)

P<.ETORIA,

31st August 1977.

THE STA T E

versus

VINCENT MASHININI

GARNET MAHLANGENl

PAUL FAt<UDU

JUDGt.,ENT

2_SELE , J.:
In this matter the three accused ar charg d

w_ h con r vening Section 2(1)(b) read wi h Sections 1, 2(2)

adS of Act No. 83 of 1967, namely partici aLion in ter orlst

activit· s , 1 is alleged by th tat that the accue d

du r I g v...lv..r. 1976 to february, 1977 and at So...'eto, iet

R nd M nzini in Swaziland, wrongfully and i 'h intent \:0

n ng nt anc of la..!and order in e lia inci d,

ai d, advis d. enCour 9-d or procured certa n Fl!rsons who ar

na....d ln th annexur to th_ char~e-sh t to undergo mil it ryO

training outsid the R pub le nam ly in Ta zan. , or.

which could b of use to a person inten~ing _0 en~ 9 th

ma·n nance 0 1 w nd order.

In addit on it s alleged by the Sla e hal !oh accUS d

to.
, during the riod Octob.r, 197(. t.oJanuary, 1977 , tt_

afc, .d plae and ith h aforesaid int ntio , attempt d,

agr d or took s eps to undergo mill Bry raining t th afol -

m_ntioned place or lsewhere,
'eh could be of use to person

intending to endanger th main ena ce of law and order.

Certain fur her particulars ar fur~ished by the St t in (20)

regard/ •••



r gard to th summary of facts of h co~

su pli ...d to th~ d f"llce.

hich had b~en

I is however unnecessary to refer thereto and also to

th question of the amendments granted to the State at th

comm neement 0 the trial.

In considering th evidence it is perhaps necessary to

bear in mind that in respect of the said offence the state

must prove the following:

1) That the accused committed one or more of the alleged

acLs in re5pect OF military training in Tanzania or

else here and;

?} That such training would be of use to a person in ten-

d ng to enaanger ~he maintenance of law ana oruet.

hen the State has objectively considered, proved the

a ove wo lemen s beyond a reaaonable doubt, it would hove

s CC~ ded in stablishin4 prima facie t~e offence set out in

rms of Setion 2(1)(b) 't~ whic~ the accused re charg d.

11'.' af t r I! pusi ion is ha in t rms of th. aid

S ct' on, th onus t: S ts 011 he accused to prove b yond reason-

doubt:

I) did not incit I ~l I dvis. encour 9 or

p ocu e such rsa s to undergo such rining;

2) hat th y did not do it with !;.hepurpos 0 using it.:

or c uwing it to b used to commi any act. and

3} Th such act was not l~kely, obj ctively con~id r d,

h re ults r ferred to n sub-s ction {2} ino h

th Republic or any portion her ~ .

S
s i ( ) at

page GBS(c). If h ccused discharg s th on r s~ing on

him the Court cannot find them gu lty of participation in (30)

terrorist activities but ~here they do not succ ed in

<liseh ring/ ..•

(10)

(.;0)



disci t: Lno h onu , ti t II IrO,,"f 'J

The alorem nLion rin-iri .. Ir e ï co rpllcl! to

accused No. 1 insofar as the furthl>C al ~gations on he charg('-

sheet r late lo his personal participation in terrorist

acti v ities.

The three accused pleaded not guilty. In terms of

Section 115 of Act 51 of 1977 their counsel was asked whether

they wished to make a statement indicating the basis of their

defence.

Certain allegations which were not placed in i!sue by (10)

their pleas, were, after confirmation by them and with their

consent, r corded êS admissions by them of such allegations.

The defence also admitted the policy and programme of the

.A.C. of ~~ania, is as set out in EXHIBIT 0 and that such

exhibit was extant at all times which are relevant to trr.

indictment referred against the accused. It was al:;o

admitted that th P.A.C. has been declarpd an unlawful organisa-

tion and that it r mained as such a all times which are

r levant to the indictment pr ferr d against the accuseó.

Af ".r th 5 ate had closed its case, Counsel for the (20)

d pplied for the discharge of the accused. The applica-nc

ion is brought under and by virtue of the provisions of

Scion 174 of Act 51 o. 1977. The expression, "no evidence"

in hssection which is similar in wording to Section 157(3)

of th r pealed Criminal Proc dure Act No. 56 of 1955, has been

construed to mean, no evidence upon which a reasonable man

could or might conv·cl.

noth r words .Lt is the Court's duty to consid t: \/hether

th evid~nce advanc d by the State if believed, might or could

be sufficient to satisfy a reasonable man acting carefully (30)

that the accused are guilty of a crime covered by th

indictment/ •••

y.



r 1

h Ulidy f h cv nin my \'

Ilow ver , e.cor-dLnq to ,. d ("i510110

Naidoo, 191" (1) I.H. Vol. 87 p, 104, h r can 'Le no ,rt nt

for excluding the qupstion of credibility.

It is also ccepted in R. v. Dladla & 0 hers, (2, 19 1(31

S.A. 921(NI at page 923, that it may be that when a Judge is

himself the sole trier of fact, the rule against taking into

consideration, question of credibility may from a practical(IO)

point of view be subject to modification.

It can be accepted that in certain circumstances there may

be a difficulty in applying the aforesaid test with any measure

ot accuracy and in practice the Court in each case must and can

only be guided by such good sense and discretion, as it can

bring to bear upon the trial.

In r gard to the evidence placed before the Court,

ref rene must first be made to the witnesses il1iam Tshimong,

Johannes Ramohlabi and Francisco Ntw •

It is pparent from their evidence that they recanted (2)

certaIn mat ri 1 portions of the previous stdtements (being

respectiv ly EXHIBITS A, B and Cl, which related to accused

o. 1 ither inviting or persuading them to undergo milit -ry

raining. They w r accordingly discredit d by the S 3 . so

placed on h ir vidence. h activi-that no reliance c~n b

ties t s ified lo by Rogers Mpanbane cer ainly indicat tha

during Janu ry, 1977, h was deceived in 0 taking accused No.2

and four youtns who ,re described to him s lo. ~ accu e 's

four nephew", to a point ou side iet Re ief n r the Swa~il nd

bord r and that accused No. 2 was activ in assisting the (30)

youths to reach Swaziland.

f'ur~hermorel •••



ccus d r r Ls younn L troth"', Lt'bak n had lef t ,

~h t '1('" s ,loC'peding 0 Swazilllnd 0 att nd school. Accu c d

~o. l's ~oth('r, virginia Narhinini's evidence indicdtps that at

the stag when she proce ded to Swaziland on the 20th January,

1977, after accused No.2 h3d visited her house and informed

her of Lebakeng's whereabouts, she, together with accused

No. 2 and 3 were at the house in Manzini and were informed (la)

about military trainit.g in Tanzania. She not only testified

to Makwanazi and Ndlovu being present on that occasion but

Sefudi also testified to them being present when he subsequently

proceeded there on the 26th January, 1977.

The fact that Virginia Mashinini as concerned about her

son L baken'il\..i:-.c\:c::;15 ~/''ar'' of age and w nt d him to go to

school and yet did not trouble to find out what school he would

in fact attend in Swaziland, or wher the schools were in

r-elation to une hous \~hich sh visited, is possibly a factor

whi~h could be consic~red in drawing the inference that he (20)

in fact would not b attending school.

On he other hand it can fairly be contended that as she

was satisfied he ould attend school, it 'as unnec ssary to

ake furth r enquiri ~.
Moreover there is h r evidence ha

only the bigger and/or old r on s wo~ld be s nt for mili ary

t.r- inln , ld that she was satlst'ied that L.ba ng would,

tog th lth th oth r youtt .., no were between IS and 20

y a .~ or age. b sent 0 school. In this regard sh

expla n dhow the persons who c .. there and had ree iv d

mUit ry training ..'cre all approximately H kw nazi' age (30)

nanl'ly 50 years of age except on
_rso~ who was approxlma ,ly

30 •.•



1 •

.,. L I • ~ c' r.

- Lvi t I s .e r 01 Cl !:ini~ Pr na ure ,Hid ...hich, il 'Nl'!lqt,~d

cumulativnly could be of significanr in dra~inq he Infer nee

that the youths were not going to attend ~rhonl but would

undergo military training, concern the method in which the

youths entered Swaziland, the place where the vehicle was

parked in Manzini and the return of Virginia together with

accused No. 2 and 3 via a different border gate than the one

through which they entered Swaziland.

On the other hand it can be fairly contended that these

factors weighed either singularly or cumutatively are equally

consistent, on the pvidence as a whole, with merely having taken

immigrants illegally out of the Republic of South Africa into

Swaziland, for the purpose of enabling them to attend school.

Il ilu::olue remembercc that Rogers 'Jave no evidencp that

accused No.2 and his so-called nephews were being taken to

Swazila~d for the purpose of undergoing military training.

furthermore, insofar as the knowledge of accused No. 2 and

3 are concerned, regarding military training, it appears (20)

from Virginia Mashinini's evidence that they would have been

awar that if they took youngsters to Swaziland there was no

possibility that they would b sent for military training.

It ie correctly conceded by th state that the evidence

of Rogers, Louisa and Virginia is not by i self suffici nt to

w~rrant th dismissal of he application. The question which

how ver arises is whether their evid_nce should be considered

in he ligh of the evidence given by Oavid Sefudi, which in

turn dep nds on whether the latter's evidence is acceptable or

r liable. It must be reme~bered that Oavid Sefudi is a (30)

youth of 17 years of age who, at the request of the prosecutor

was/ •••

(lO )



n 1111 0 0 . ut

fur hpl"mor it wa5 loin d ou y e d ! nc 0 nr.

r gard b ing h d Il hl'!

a memllcr of th I • A.I:.. , h c n in h clrClJm,:;!:.anu. id

to be an aider or aLett r and ~ou!d in tna v nt.on h

1\. • p, 4 3,uthor-ity of S. v. Kellner-, 1963(2) S.A. ~45

444, 446, 447 b an ccomplice.

While il is true that in terms of Section 208 of Act 51

of 1977, an accused may be convicted of any offence on the

single evidence of any competent witnesG and that the
(lO)

previous statutory requirement, ln r-egard to accomplice evidence,

has been repealed, it never-the~ess r-pmains necessary for the

Court to apply the cautionary r-ule of pr-actice as propounded in

inter a:ia P. v. tCAnana, 19~3{4) S.A- ~99 A.D. a p. 405 to 406.

It 5 al~o slbmitted by counsel for ~he defence that in

::-C:o.>fJtct of Uil:! all~g tlons con alned in paragrarh 3 and 6 of

the summary of mat rial facts, that he is a single witness and

that the rul in regard to such a witness must accordingly be

appli d in resp cl hereof.

It must fu::-thecnorebe borne in mind that Sefudi has (20)

been in solitar-y confinement for 6! months and that in such

circumstances th a proach of th Court is as set out in

S. v. Hassim and Others, 1973(3) S.A. 443 A.D. at page 454

namely -

"The object is the acquiring 0 information.

But if a prosecution should ~nsue, he Court

is not obliged to be satisfied with the

vld nce so acquired. The Court retains ils

normal power and funct_cn, which i wi

Y rcis with vigilance n scrutiny, 0

pronounce upon the evidence placed before i .

bearingi •••

(30)
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VI

IlO har - nd-t st r Ir
r ..

_ 1 nf r.
In r~g rd ,in cr iu, tt

nd dpt otion, tip fol1owin1 x r t.t m

quoted wi ~ arproval th L a~ned J d

supra at page <,.4 and" 'i:

~•••• All tlcee thin D ~ rp no doubt ron5idlr~d

h ct nt

in

(~ J

necessary by thr authorltirs, w 0 hay t~ r v.

responsibility of ensurLr t~a~ ~ s cur'ty 0

the state is protected but thpy can undoubtedly

create situations in which the evidence of wit-

nesses coming to Court in these circumstances

has to be subj cted to even more careful =~~u~iny

han is usual, befor the Court can come to any

conclusion as 0 whether a particular witness

can be r lied on as truthful and reliable.

This is b cause these circumstances rais the

possibility that they may have induced in a

witness a st te of mind which may tempt him to

fIliJl readily with suc;e;stions put to him

whi e under interrogation and thee by to de rt

from the a solute truth or to depart volun arily

from the proof to ingratiate himself with the

police, or at least to m ke him unwillingly (sic)

to depart from the sworn sta emen he has given

to h olie for fear that this may ead to a

prosecution for perjury." (30)

It is in the light of th aforegoing aspects that Sefundi's

evidenc I.··

(20)



r ,

f r
,.,

~<ll.din i

COlor

detuiJ.,

h t

It

weirhed cu u t at rv 11

• r

n

t >h s~ contrad ~tlon re

h~~ ~;s viden e ~onuid rrd as a whole

is totally unreliable, and any attempt at a dissection of what

ight be reliabl and what miqht be unr liable would in th

circurns ances b a perilous und rlo'ing.

It follows that t~ evid nee of th oth r State witnesses

o whom r ffr_nc has b en mad, ut nds alone, and

ccordingly, does not assist the State in resisting the

pUc tion.

Even if i were to b ound that the aecus d in certain

r c cts told untrulhs it does not follow that by r ason ther -

of they participated in terror1st act vities. Only admissions

by he accus.d hat they so participated would supplement the

~hortcomingj In he S ate case and it is hardly conceivable

hat ha .1l10ccur, ore specially if rp.gard is had to the

ba is of th ~efence which as set out in summary form by

couns e I at the commence ent of the trial.

Accordingly It cannot be con nded that were the

application/ •••

(20)

(30)
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11 t t'" r t u

n ut ~ r c tt f'C._ +- c! u n he-

h('ir cl f nc. A mr" 'In ill. 0o nter upon
cvidpnc

ir ins~ffici nt. rh~{c t'"f',in ~y opirion no grounds of

which I a"'l aware which wou Ld justify hE' rt'"olon']lltivnof the

trial and in the light of the aforcgoing test, the application

is granted.

Th three accused are accordingly FOUND NOT GUILTY AND

D!SCHARGED.

------------------------
'9.j.!97 jAHC.
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