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course the gquestion arises when we look for a witness,
can wc get the witness to come along.

BY MR. JUSTIC. RUMIFF :

Well, in the meantimc, we have a witness who
is giving evidence. We also have, I may put it that way,
scme witnesses who would appear to be under detention.

BY MR. K&NTRIDGE

However, My Lord, on the general principle
laid down in Your Lordships' Judgment, it doesn't scem
that wec on our sidc can find any way of - find anything
new that would take the matter outside Your Lordships!
Judgment. us I said, the only new facts as far as we
know, arec the facts that have been announced that everyone
who has bcen detained is going to be prosecuted on charges
which arc being investigated, and which apparently may be
serious. But apart from that, My Lord, we can't point to
anything which takes the matter outside of Your Lordships!
Judgment given on the last occasion.

BY MR. JUSTICE RUMiFF

But Mr. Kentridge, apart from that, I am
looking a2t the position from the point of view of the
witness. If 'a witness is called to give evidence on
the policy of the 4.N.C. between 1952 and 1956, and if his
attitude is I am perfectly willing to give cvidence on
that, I am not willing teo givc cvidence about my own
feelings at the moment or the policy of the iAfrican
National Congress at the moment or a year ago, would
that detract from his evidence in any way?

BY MR. KuiTRIDG.: :

Well, I take it it might. It might for
instance preclule the Crown from putting to the witness

as they did, a certificate which he apparcntly signed and



12062.

gave to somecnce who burnt passes, it might be a very
legitimate thing for the Crown tc put to a witness. But,
My Lord, the point is of coursc, I don't rcally know what
the position of a witncss will be if he comes into the
box, and onc says to him, do you accept the bona fides of
the Ministar of Justice? I den't know that I would like
tc ask a witness in the box that question at the moment,
My Lorad.

BY MR, JUSTIC.. RUMIFF

Well, for purposes of an assurance in this

casc, he may have tc say why not.

BY MR. KuNTRIDGZ

W211, he may say that he would 1like to hear
the assurance frem the Minister and he would like to ask
him a few questions first. Is he coming to Court, I have
a few questioas to ask him. That may well be the attitude
of a witness.

BY MR. JUSTIC ., KUMIFF

Why should he?

BY MR. K.NTRIDGD

well, My Lord, he would want to know whether
it was a genuinc assurance, whethier it really comes fron
the Minister, =wvhat the Minist.r would do in certain cir-
cumstanceés, and I would like tc¢ interrcgate the Minister.

BY MR. JUSTIC.S RuMIFF :

I am afraid I don't scec why.

BY MR. K.NTRIDG.

Well, My Lord, if I can cxplain why - one of
the things which my clients had in rind is an incident
whickh happened in Cape Town a few wceks agc. A4 certain
African was lcaling a crowd of thirty thcusand people.

He was asked to send them home, he said yes he would if



12063.

he could have an interview with the Minister of Justice.
He was told yes, hc could. He was given that assurance.
The Crowd went homc. Well, ithas since been admitted
that that assurance was not given cffect to.

BY M. JUSTICS RUMLIFF

By whom was the assurancegiven?

BY MR. KuNT RIDGE ¢

The assurance was given by soncone purpating
to act on behalf of the Minister by cither an official of
the Department of Justice or a senior police cfficer.

BY MR. JUSTIC.: RUMSFF

Do ycu say that hc acted under the authority
of the Ministcr?

BY MR. KENTRIDGs s

No, My Lord, I don't know that. TITrcsumably
the assurancce was askoed for, I take it that it would not
have been given without authority, but perhaps it was.
Well, My Lord...

BY MR. JUSTICE RUMLFF

Was there an assurance given by the Minister?

BY MR. KINTHIDGE

My Iord, thc assurance was given on bghalf of
the Minister.
BY Mit, JUSTIC.. KUM.LFF

Was 1t said that it was given on bchalf of the
Minister?

BY ME. FENTRIDGH

According toc the reports which my cliocnts
have, right or wrong, it was, My Lord. The position is
that the attitude taken was simply well, the Minister
diin't say it was given without his authority or with

his authority, but simply the man was not allowed tc see the
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Minister. What happened tc him is a matter of controversy.
My Lord...
BY MR. JUSTICs RUMPFF 3

it least we don't know whether the Minister
gave an assurance to that particular person.

BY MR. KiENTRIDG.S ¢

My Lord, one must remember also that there is
nothing sacrosanct about the Minister of Justicc. One
rencmbers what has happened préeviously in this very Court
in connection with Ministers of Justice. But as far as ny
clients are concerned, My Lord, I am afraid that - or
witnesses for that matter, wc cannot assume that they will
simply accept an assurancc. They may wantto know a little
bit more about it. They might want to have that assurance
in a particular form, Aftcr all, My Lord, if one considers
certain things which have recently bcen said by the Minister
about the .frican National Congress, my clients and other
menbers of the J.frican National Congrcss obviously do not
accept their bona fides. It is not a matter which we
discuss herc, who is right or who is wrong. But I don't
know that a witncss shoull be callecinto the box and
asked, do you accept the bona fides of the Minister of
Justice, and - on this assurance, de you acccptx its value
or validity, and thon if he says no, Your Lordship
suggests that he might be asked why. Must he then go
into the question of why he takds a ccrtain view about
the Minister of Justice. I wouldn't like to do it in
his position, ccrtainly net under present circumstances.
But My Lord, as I have said, if this case must go on,
it must go on in the face of 2ll the difficulties stated

in Ycur Lordships' Judgment, but at present we

cannot say that it can go on on the basis of any Ministerial
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assurance. My Lord, as far as the - if thc casc does go

on in spite of the difficultics, naturally the legal
represcentatives of the Accusced will have to consider
whether in thosc circumstances they can r ally be of any
value to their clients and whether it is weally worth the
expenditure on legal fees to have continucd legal represen-
tation. But that, My Lord, is anothcr matter.

BY MR. JUSTIC.: RUMIFF :

Why should they consider that? Isn't it obvious
that they will be, at a time when the case is drawing to a
close?

BY MR. KJUNTRITGE ¢

Well, My Lord, the iccused themselves havecer-
tain views. If this case must go on in the face of diffi-
arlties, the conduct of the casc would obviously have to
be differcnt from what it would othcrwisce have been with
regard to the calling of witnesses and their examination.
ind it may well be that the Jdccusedhave a certain view on

that which we will have to consider, and it may be that
we will have to give them certain advice about their
position and what line they would have to take if the
casc went on in present circumstances. But at any rate,
My Lord, all these factors rcally don't take it any
further than Your Lordships' original Julgment. TReally
all we have to say is that therc doesn't scem to ae any-
thing so far which the Crown has said which takes it
outside Your Lordships' Judgnment.

BY MR. JUSTIC.: RUMIFF

Well, Mr. de Vos, is there a possibility of
the Crown conveying to this Court any indemnity or
assurances? You have now given us an indemnity on behalf

of the Attorncy-General?
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BY Mi. Dd VGS ¢

That is so, My Lord. My Lord, pcrhaps just
before procccaing, may I very shortly revert to the
ex parte statcment of so-called facts made by my learned
friend as to what may have happened or are alleged to have
happened in Cape Town 2nd how the Minister is supposed to
have been involved. I am instructed, according to the
bést information the Crown has at the moment, the facts
as conveycd arc not correct. I don't wish to go into all
thc details,

BY MR. KiNTRIDG.

My Lord, I 1idn't intend to say that the facts
were corrcct, I was indicating how they were understood by
ny clicnts.

BY MR. D& VCS

My Lord, as tc the possible form of indemnity,
the Crown is prepared to approach the Minister on this
tesis, My Lord, that no statement made by any witness will
be used for any rurpross of the Lmergency Regulations.

Ne statument mode by any witness in the coursc of his
evidence before this Court will be taken into considera-—
ticn for any purposces of the Imergency heguletions.

BY NR. JUSTIC. BLXKIR

arén't you placing is in a somewhat invidious
position, IMr. dec Vos? You sce if you say that that assu-
rance will be given and you ask us to say at this stage
that that will be good cnough, aren't we being saddled
with an onus with which we should not be saddledy Isn't
it for the Ministcr to decide what form of indemnity he
is prepar:zd te grant and thon for you to come to this
Court and say well this indemnity is wide c¢nough. Why

must we give 1t a blessing in advancc?
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BY MRk. DE VOL =

My Lecrd, obviously there is no obligation on

Your Lordship to do so.

BY MR. JUSTICE BEKKER 3

Then why mention the indemnity to us at this
stage?

BY MR. D& VOS :

But My Lord, in view of the opinions expressed
by the Court so far, the Crown fecls that it should have
the sanction of the Court as far as it is decemed fit by
the Court to give 1it, to proceed...

BY MR. JUSTICE RUMIFF

We can't give our sanction now, but the point
is, at the previous occasion on the lstipril, the Crown
submitted that we should go on. Now you tell us that
therce may be a way of getting an assurance from the
Minister or an indemnity from the Attorney-General. Now,
you have not got that yet?

BY MR. DI VOS

I haven't got it yct, My Lord.
BY Mk. JUSTICE RUMIFE :

Now we have had thc bencefit of the Defence
views, and it seems to me that wec may have to consider
any indemnity and assurance if and when it is put before
us, whether if and when it is put before us, the Court
should procecd or not. You haven;t got that now, you
may gct it in this form,

BY MR. JUSTIC.; KINNZDY 3

I doubt, speaking for nysclf, whe ther the
Minister can give any indemnity, possibly he can give an
assurance,

BY MR. D& VOS :

4s Your Lordship plcases, that would possibly
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be formally speaking a more co:rect term to use.

BY MR, JUSTICE KENNEDY s

I think it must come from the Minister through
the Crown, not through the Court, and then the Court rust
consider whether it alters the position at which we had
arrived on the 1lst April.

BY MR. JUSTICE RUMFPFF :

I take it this means that there is -~ that no
statement madeby any witness in the course of his evidence
before this Court will be taken into consideration against
him.

BY MR. DE VOS

That is what is intended, My Lord.
BY MR. JUSTICE RUNMLFF :

For any purposes of the imergency Regulations.

BY IiR. D& VCS

That is what is intended, My Lord. My Lord,
reverting to His Lordship Mr. Justice Kennedy's remark,
the Crown merely feels that it should not, specially under
the present circumstances, approach the Minister unless
there is some indication that what the Crown proposes
doing may alleviate the position and cenable the Court at
least ccnsider procecding with the hearing.

BY MR. JUSTICE BLEKLR

I don't think we arc callcd upon to express
gny opinion. Spcaking for myself, it is not our function
to c¢cxpress an opinion in advance as to what nmight or what
might not be satisfactory. I don't sce how you can expcct
us to do it.

BY MR. JUSTIC3:Z RUMEFF

Mr. Kentridge, have you got anything te add

on this suggestion by Mr. de¢ Vos, or is it covered by your
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BY MR. KENTRIDGE :

My Lord, it in covc¢red in gencral, but this
morning I mentioned to the dAccused before Court, knowing
what had happened at the Judicial Enquiry to which my learned
friend had rcferred and in view ofnindications given to us
by the Crown, we gaveé a rough indication of the sort of
thing which we felt was - what might be forthcoming to
get instructions on it. We haven't discussed the particu-
lar form mentioned by my learncd friend, and I wouldn't
like tc do my clients an injustice, I think we would like
to put the specific form tc them, ask them perhaps if
therc is something which they can think ofto add to it.

BY MR. JUSTICS RUMIFF :

That is how I sec the position at the moment.
they have thewr views, thc witnesses may have th.ir views.
But they are aznxious for the case to go on, we are trying
to find a way, cven if it may not be wholly satisfactory
to every witncss, at least the ..ccused may want to
consider this particular form. .ft.rall, they also may

want to givce cvidence,

BY MR. KcNTRIDGS

.is Your Lordships says, the indemnity would
rcally have to come from the Minister, but possibly it
might save time if after the adjournment of the Court
weg could disduss this particular form with the ..ccused,
if there is some other suggestion they have to make,
convey it to my learncd fricnd, to be conveyed to the
Minister, so that when this Court assembles again, - I
supposc it would fix a date in any event - one co.ld
perhaps, if anything can be donc, it would be done within

that time and one wouldn't have to discuss it again.
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BY MR. JUSTICii RUNMEFF :

I take it that is a suggestion which could
be followed up?
BY MR. D& VOS :

Yes, that is so, My Lord.
BY MR. JUSTIC.; RUMIFF :

Obviously the 4iccused would like to study the
form of this assurance. Now in order toallow the Defence
to study this and perhaps to convcy any opinion or the
absence of any orinion to the Crown, and in order to
get in touch with the Ministcr, how lons should we adjourn
for?

BY MR. KSNWTRIDGE ¢

I don't recally know, My Lord. Really ourbest
opportunity to spcak to the uccused is when they arc all
together right here now. Tossibly, My Lord, if Your Lord-
ships would adjourn until half past elecven, we might be
able to do somcthing by then.

BY MR. JUSTIC:s RUMPFF

Yes, we will do that.
CCURT 4ADJOQURNS.

CCURT R&SUM.LS @

BY MR. D& VC3 :

My Lord, just beforc we procecd, there is one
formal nmatter which I should have raised rightin the
beginning this morning. Accused No. 24, Mkwayi, is
absent today, h:e has been absent before, and unless
therce is further information forthcoming about his position,
I apply for a warrant for his arrcst.

BY MR. JUSTIC.. RUMIFF :

Was he herec on the st April?
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BY MR, DI VIS

He was not here before, My Lord. He was not
here on the lstapril.
BY MR. JUSTIC.; RUMLIFF 2

What was the position of the lAccused before?
Was he out on bail?

BY MR. Di VGS

No, My Lord, no he was not. He was out ...

BY MR. JUSTIC.) BorKoR

On nc conditions at all. He was merely summonsed
to appear?

BY MR. D3 VCS

That is so, My Lord.

BY WR. JUSTIC.. BuKKIR

Well, what does the Code say in this regard?

BY MR. D& VOS :

My Lord, I will have to find the relevant
section.

BY MR. JUSTICE RUMIFF

Have you any information in regard to this
dccused, Mr. Kentridge?

BY MR. KENTRIDG:I

My Lord, at the last hecaring I received a
medical ccertificate saying that Mkwayi had been ill and
therefore he hadn't attended, but I must say that since
then, My Lord, we have no infeormation about him and I am
afraid w¢ can't say where he is at the moment at all, we
can't give Your Lordship any information about him. My
recollection of the Code, My Lord, is that where the
.ccuscd arcn't in custody and the Court remands a case
to a particular date, it is deemed to bc a summons to

the accused to attend on that date. Whet the position
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is where the ..ccused isn't in Court on the date of remand
I don't know.

BY MR. JUSTIC. LUIL'FF

He was nott here on the 1lst april when we
adjourncd...

BY MR. KsNTRIDGS

Unfertunately, iy Lord, I can't give any informa-
tion.

BY MR. JUSTIC.Z RUMIFF

What is the position Mr. de Vos?

BY NR. Dii VO3 :

I am Just finding the scction, My Lord ...

BY MR. JUSTICZ KiNNIDY :

I think it is 156(2), and there is an amend-
ment, I don't kncw wh.ther it cffccts it, - if an idccused
abscnts himself during & trial without leave, the Court
may direct a warrant to be issued for his arrcst.

BY MIt. DI VOS

Tha*t is so, My Lords. If the iiccused absents
himself during the trial without leave, the Court may
dircect a warrant to be issucd for his arrcst and if
zrrested should be breught beforc the Court ferthwith.

BY MR. JUSTICS RUM.SF

Now on the first of .pril he was not herc.
The fact wes not mentioncd, was it?

BY MR. D& VOS :

It wes nmentionced in Court.

BY MR. JUSTIC: RUMLFF

That was on the 31st March, not on the 1lst
april. I have an entry te that offcet on the 31st March.

¥ MR, D& VOS

I beg Your Leoriship's pardon. That mav well be.
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BY MR. JUSTIC.: RUMEFF :

Wecll, then the Court ordered thé proceedings to

continuc in nis abscnce.

BY Mik. Di VCS :

That is so, My Lord. On the 1lst of 4april he
was absent again, but that wasn'!t mentioned in Court on
that date.

BY MR. JUSTIC.. RUMIFF

What is the rposition if a witness was not in
Court - an jiccuscd was not in Court when the casc was
adjourned?

BY MR. DE VCS :

I supposé hc should have informed himself of
the position as to what was happening in Court, he could not
just remain away, and he had to be herc the next day in

any event, My Lord, he wasn't here on the 1lst april,
and that was thc day after his case was mentioned in
Jourt. In any event, My Lord, I submit Your Lordships
could havc issued a warrant on the position as it occurrcd
on the 31st in terms of 156(2). My Lord, that scems the
only necans of getting the ..ccused before the Court, if
he doesn't comc on his own and no warrant can be issued
for his arrcst, at least to bring an excusc if he has
any, offcr it to thc Court, it scems tc me that therc
would bc no rcmedy for a position like this if it were
to be interpreted on that basis.

BY MR, JUSTIC. RUMIFF

Havc you got anything, Mr. Kentridge...

BY MR. KuNTRIDGS @

My Lerd, I am afraid there is nothing I can

say. We have no explanation of his abscnee at this stage.
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BY ¥R. JUSIICS BLKKIR

Is there anything you can advance why we
shouldn't issue a warrant?

BY MR. K.NTRIDGL

My Lord, I take it that the purpose of the
warrant would be to bring him to Court at the next sitting
of the Court, whencver that may be. I must say, My Lords,
not having any rcason for his absence, I can't advance any
reason against the grant.

BY MR. JUSTICS BLKESR 8

Théen he can show causC...

BY MR. KLUNTRIDGS

Yes, I take it he would show cause. I know
what somctimce haprpons when an iccused isn't prescnt in
Court in the Magistrate's Court, is that he is summonsed
to appear on & further day. What happens is that an
officer of th¢ Court serves a summons on him to appear\on
a subsequent day anl show causc why he shouldn't be convic-
ted to contempt of Court. I don't know that people are
necessarily detained in the mcantinme.

BY Mh. JUSTIC. BLKE.uil 3

Undcr the scction to which refercnce has becn
made, that secms to be the procedurc.

BY IR. D VOS :

My Lord, that is net ccrrect in the Magis-
trate's Court I am instructad, that is nct the procedurc
tc be followed ceven theére. The sccond summons is only

issucd if the first had not been personally served in
terms of the ulcs, My Lord.
BY MR. JUSTIC., KLNNiDY

If hc hadn't attended under summons.
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BY MR. JUSTIC.. RUM FF

73 will deal with this after we have disposed
of the other matter.

BY MR. KuNTRIDG.S

My Lord, the .ccused have discussed the sugges-
tion made by my learncd friend amongst themselves, and they
then discussced it with Counsel and their attorney. My
Lord, there wore certain difficultics about the form of
th¢ assurancc, but unfortunatcly therc was no point in
our discussing them with my learncd friends for the Crown,
becausc we arc instructcd, My Lord, that unfortunately
in prcsent circumstances the ..ccuscd do not feel that they
can accept or place reliance on an assurance of the type
offered, They also advise us for what it is worth at this
stage, My Lord, that in their opinion they do not think
that any perscn who is a member of any of the organisations
concerned in this case would accept that assurance.
Further, My Lord, all that I am instructed to say is that
although they arc distressed at the idea of a long post-
ponement, they instruct me tc say that they find then-
selvés in respectful agreement with the Judgment of Your
Lordships anl that thiy do nst feel that under the proscent
situation they would bc in a position properly to place
their defence before the Court. spart from that, My
Lord, they leave it in the hands of the Court. If the
cast¢ must go on, it will 30 on under thése difficulties.

If Your Lordskips adherc to thc previcus julgment and
continuc to pestpone it, therc is no submission to be
made on that.

BY MR. JUSTICZ KENNLDY

Mr. de Vos, I spcak for mysclf - at any rate

nothing has haprened inthis Court beyond the possibility
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of a Ministecrial assurance that witnesscs will not be
touched under the regulations. Now is the Minister
entitled, having regard to the recgulaticns, to give that
assurance?

BY MR, D VOS 3

Yes, My Lord, I submit ycs.

BY MR. JUSTIC. KoNNJDY

Dospite the written regulations?

BY MR, D VCS

My Lerd, in most instances the nane, the Minis-
ter, is mentioncd specifically as the person authorised to
act. In certein possibly total irrelevant instances for
the purposes of this case, othe¢r persons are also mentioned,
but they arc all part ¢f the Department of Justice ana fall
under the jurisdiction of the Minister concerned, =and I
subnit My Lerd, it would be highly tcchnical to argue that
the Minister could nct control the position completely
within his department ins~far as other perscns may have
been mentioned as those entitled to act in terms of the
regulations.

BY ¥R, JUSTIC.: KLNNEDY 3

Thcre are cther officials who arce cntitled to
act undcr the rcgulations?

BY Mi. DI VGS 3

Urder certain circumstanc.s, yes, My Lord,
cr a Magistrate, a commissioner officcer, rolice officer.

BY Mi. JUSTIC. LUM.FF

412 they beunl by the assurance of the
Minister?

BY MR. DI VOS

I subniit yes, My Lord.
BY MR. JUSTICZ KiNNIDY ¢

a4t any rate I have n.o doubt that they are
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beund, or cculd be bound. Now is the prcper way te allay
the fears of the witnesscs by a Ministerial assurance,
¢r by an amendment cof tho regulaticns?

BY Mi. D VLS 3

Tcchnically speaking, My Lord, I submit that
either of the twc courscs coull be fcllewed. It is a
question rcally, I submit My Lord, fer the Minister in
his exccutive capacity...

BY JR. JUSTICS EKiliinmDY s

Wwell, frcm his point of view I have no doubt
that is so. 1Is it the same frem the witness' point of
view, when he kncws the recgulations themscelves excnpt
him in terms of the rcgulations from anything thet nay
be said in this Ccurt.

BY M. D V.S 3

Ms Lerd, it may be so, though I would submit
that whatever the circumstances mey be, an objective test
¢f reascnablencss shculd be z2pplisd br the witness con-
cerned. It cannct merely - he cannot nmercly raise any
totally unrecasonable fear and ask that that be taken as
a facter te be taken inte consideration, and I subnit My
Lerdl thet the reesonable foars that night pessibly arise
under the circumstunces shculd be ellayed bty any formal
assurance ziven by the Minister in the terms suggested.
Yrur Lordships nty realise the technical iifficulties
nay also occur if regulations were prerulgated really
to determing the nesiticn ad hee for a certain particular
instance, & certain trizal, and thet is for the moment
all that wc are really concefned with.

EY MR. JUSTIC.; LUM.FF

2ut why should that nroscnt any 2ifficulty?
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BY MZ. DI VCS

My Lord, I am merely - I an trying to sec it
frcm the Minister's point of view. He may find himself
in the position that he would prefer this position to be
regulated ad hoc for this particular trial and hearing
as it now occurs, as in cther instances he has d~ne so

far.

BY MR. JUSTICJ IUM:FF

Well, the suggested assurance as stated by you
is a very wide assurance, isn't it?

BY MR. DS VCS

For the purposis of this casc, ye¢s, My Lord,
that is sc.

BY MR. JUSTICE RUMLFFE

I takes the witnesses in regard tc what they
scy in this Court outside the score of the .mergency
Regulations.

BY MR. Du VCS

That is so, My Lor.

BY MR. JUSTIC.S UM PTF ¢

So that in fact whot we have, if an assurance
were to be gilven in the terms that you have suggested,
the dmergency regulations would not epply to the witnesscs
who give evidence in respect of anytihing they say.

BY MR. DJ VO

(0]

That is correct, Vy Lord.

BY MR. JUSIIC.J LUIMLFF

It cxempts them from the operation of the

—niergency Regulations.

-
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That is s¢, My Lord.
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BY MR. JUSTIC.s RUM FF :

Iro tanto. The position ncw is, Mr. de Ves,
that nothing has happened to change th. csition as far
as our reasons are concaerned, _iven on the lstepril.
Ve can't go on tcday, on the strength of the reascns given
by us on the 1lst ..pril. Now you have suggcested a means of
meeting some of the difficultics that may arise, - that
have arisen under the regulations, and we have in fact
nothing before us now on which we shcoull alter our view
as to the ccntinuation of thce trial, Until we have some-
thing more, sonscthing further before us, we cannot go on,

BY KR, DZ VCS

That is sc, My Lord, I rvalisc th: position.

BY iRk, JUSTIC. RUM.FF

Mr. de¢ Vos, I may adl this. at the moment we
have no assurcncc before us. .n assurance may or may not
be put before us. If the assurance is before us, we will
have t5 study the torms of the assurance. But it may well
be in the lisht of what my Brother Kennedy has said that
- znl hmwwing regerdl to what huas been advanced on behalf of
tne .ccuscd and their views, anl generally the view that
witnesscs may take, it may wvell be that the question nay
arise then whéther the terizs ol that assurance are suffi-
cient or that scrething nmore is regquired to allay the
fears that havé becen referred to.

BY Ni. DS VCS :

Yes, I rcalisc that, My Lord.

BY MR. JUSTIC.. KUMiFF :

For instance the amendment c¢f the regulations,
It is inpossible £f us new to dcal with it, becauss we
have got ncthing before us.

3Y MR, Ds VOS 3

Ycs, 1y Lord. HMay I ask fcr a very short
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adjournment c¢f about a quarter of an hour, My Lords?

BY MR. JUSTIC.. [IUMiFF

I take it, Mr. Kentridge, that ycu may or may
not have considercd the position on the basis of an amend-
rment of the regulations?

BY M., K.NTRIDGE

No, we haven't, My Lord, but one would have to
crnsider it. I think I can say, My Lord, if it is thc sort
of ancndient which onc might have confidcence which could
perhaps be tecsted in a Court of law, I think it might well
effect the positinn.

BY MR. JU-TIC. RUMiFF

fell, isn't the positi~n this, that if the
regulations arc amcnded to take the witnesses out, then
they don't rc¢ly cn an assurance.

BY MKR. KINIRIDGS

No, quite, it is the element of discretion.
If it is law, and not discretion - yc¢s, My Lord, certainly
ncthing that I have becn instmetced to say has becn connec-
tcd with that possibility. It wasn'ts a2 possibility which
we had thought of bhefosre His Lordship mentioned it.

BY M. DB V.S

My Lord, the Crown has indicated certain pos-
sibilities, and under the circumstances may I apply for
an adjournnent until ncxt Monday. That may then give
certain opportunitics for investigating the position
furthor.

BY MR. KLNTRIDG.S @

My Lord, I don't know wheth.or my learned
friend reans that between now and Menlay he will be able

to clear up the yositisn with the Minister.



12081.

BY MR. JUSTICs RUMIFF

Tnat is cbviously the object of the adjourn-
ment. Having regard to what has now come from the Bench,
cbviously that can't be settled one way or another in a
cay.

3Y MrR. Ki@NTRIDGu

My Lord, our difficulty is we wonder whether
it can be settlecd between now and next Monday. ‘e had
thought perhaps when we came tclay there might be sonme-
thing definitc from the Minister. It didn't prove pos-
sible. There are certain difficulties in having Counsel
here. If it isn't fixed by Monday - I wcnder whether one
couldn't suggest semething a little longer than Monday
to make it quite certain.

BY MR. JUSTIC.: KUM:FF

Does it inconvenicnce Counsel?

BY MR. KiNTRIDGL

Well, it is a question of ...

BY Mi. JUSTICE RUMIFF

I prcesune it doesn't inconvenience the
iccused.

BY M2. KENTRIDGE :

No, My ILord, it is a quéstion of multiplying
the appearances. My Lord, I am told that Moniay is the
only visiting day for the accused. Ifwe could make it
perhaps say ncxt Vednesday? The only point I am making,
My Lord, is trat wc would prefer it if ...

BY MR. JUSTIC. RUMiFF

Well, does it not suit Counsel?

BY MR. K_NTRIDGL

Nc¢, My Lord, Counsel can come on any day.

The point is that we would rather havc cnly one appearnace
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and not two, that is to say in case the Crown isn't
ready by Monday, and it has to bc postponed again to get
the Minister's decision.

BY MR. JUSTIC.. RUMIFF 1

I may be. I don't know what is going to
happen. But one thing is certain, that assume ncthing
would have happcned, Counsel would be here, the case
would have gone cn.

BY MR. KuNTRIDG . ¢

Yos, My Lord, that is so. But it just struck
us that if it is a question of an amendment to the regula-
tions, between now and Monlay may be a little short.

BY MR. JUSTIC.: RUMiFF :

The amcndment might be, but one would like to
have somc basis. We don't want to postpone this case for
too long a period without knowing what is going to happen.

BY MR. KuNTRIDG.

In ¢hat casec, My Lord, the only request I have
te make on behalf ~f the iLccused is tc make it not on
Mcnday, which is the visiting day, *ut on Tuesday or
Wednesiay, any day that suits the Court then.

BY MR. DE VOS 3

My Lord, May I suggest Tu.sday then, the
26th .pril, 196C.
BY MR. JUSTIC. KRUMLFF :

That does not inconvecnience Counsel?

BY MR. KuNTRIDGE

Ne, My Lord, therce will be some Counsel
who can corie - My Lord, it wasn't a matter of Counsel's
convenience, it was just a matter of money, I am
instructecd. But My Lord, there is no cbjection to that

Zay at all.
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BY MR. JUSTICSZ RUM FF

Yes, we sce no other way out than to adjourn
the case for a wcek, that is till next week Tuesday, the
26th april, 1960C.

BY MR. Dis VOS

Yocur Lordship will bear in mind that the
matter of Mkwayi is still outstanding.
BY MRi. JUSTIC.s RUMIFF

Well, it seems to us that the ..ccused is absent
without leave, ani wg are prepared to accede to the request
of the Crcwn and we direct that a warrant should be issued
for his arrest, and he should be then brought to Court, if
arrested, on Tucsday.

CaSy ROMANDED TC THi 26TH LY RIL, 1960.

COURT ..DJOURNS.
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COURT RESUMES ON THE 26TH APRIL,*1960.

APPIARANCAES AS BAFORE.

BY MR. DE VOS :

My Lords, the Accused Mkwayi is not yet in

Court. I take it the Court may proceed in his absence if

the Court so wishes. He has not been apprehended yet.

BY MR. MAISsLS

‘e can only say, My Lord, that we don't know
whether he has been apprehended or not. He has not been
in %ouch with us.

BY MR. JUSTICA4 RUMPFF @

Any comment on whether the Court should go on
in his absence or not?

BY MR. MAISsLS

Not in regard to that point, My Lord.

BY MR. JUSTICE RUMPFF :

The Court will proceed in his absense.

BY MR. DE VOS :

My Lord, there is a preliminary matter which
the Crown wishes to mention in Court before proceeding
further. This has regard to a certain statement that
was made by my learned friend Mr. Kentridge for the
Defence on the last occasion. Regarding a certain inci-
dent which was said to have occurred in Cape Town, it
was put in this way by Mr. Kentridge - he said, 'One of
the things which my clients had in mind is an incident
which happened in Cape Town a few weeks ago. A certain
African was leading a crowd of thirty thousand people,
he was asked to send them home, he said yes, he would,
if he could have an interview with the Minister of

Justice. He was told yes, he could, he was given that
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assurance, the crowd went home. It had since been admit-

ted that that assurance was not given effect to.' My

Lord, quite obviously that version of the facts is a serious

reflection on the Minister and the bona fides of the Minis-
ter. Subsequently the Crown limited itself to saying that
the facts as conveyed to the Court were not accepted as
correct, and Mr. Kentridge then said he did not intend to
say that the facts were correct, but he was indicating that

they were so understood by his clients. My Lords, in view

5

of the statement that has been made in Court, the Crown has 16

in the interim during the adjournment investigated the
position, and it wishes quite shortly just to state the
true facts to clarify the position as far as the Minister
is concerned, and also possibly to disabuse the minds of
the Accused, as to any misconception on the basis of the

facts as stated in Court. The position was that on that

15

occasion the crowd led by the Native concerned was confronted

by a senior police officer. The Native leader asked for an

interview with the Minister; the police officer replied that

he could not at that timec grant his srequest, and he under-
took to convey the rcquest to the Minister. My Lord, it
is quite clear that there was no prior knowledge, no know-
ledge at the time of the incident by the Minister, he knew
nothing of it, he in no way authorised anything to be said
in his name, and in any event no promise was made that any
interview would be granted. In fact, subsequently, an
interview was granted with the Secretary of Justice. I
merely wanted to put these facts to clarify the position
in fairness to the Minister and, as I say, also to clarify
the facts in the minds of the Accused as to what really
happened at thc time. My Lords, since the Court last

met, the position of witnessces before this Court have been

20

25

30
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materially effected in terms of a Government Gazette Extra-
ordinary No. 6425 published in Cape Town on the 22nd of
April, 1960, which I beg leave to hand in now. It reads

as follows, My Lord : "The following regulation is inserted
after Regulation No. 26." "Evidence which may not be 5
used or taken into account : R:igulation 27..." - which is

the one now added - "Notwithstanding the provisions of

these regulations, no evidence given by any person aft.r

the coming into operation of this regulation in a criminal

trial commenced in any Court of law prior to the 29th 10
day of March, 1960, (a) shallbc used in evidence against

him in any criminal prosecution on a charge of contravening
any provision of the regulations, and (b) shall be taken

into account by the Minister, Magistrate or commissioned
officer for any of the purposcs of the reégulations". My 15
Lords, in terms of these regulations as they now read, the
Crown submits that obviously the position of a witness

cannot in any way bc effected by any evidence he may give
before this Court in terms of the Emergency Regulations,

they will pro tanto not effect his position at all because 20
of any evidence hc¢ may choosc to give in this Court. Under
the circumstances, My Lord, thce Crown submits that the
hearing can now continuc where it has been terminated,

at this stage.

BY MR. MAISELS : 25

My Lord, may we make our position clear. Your
Lordship will recall that on the 31st March Your Lordships
adjourned the trial holding that it should not proceed in
view of the promulgation of the Emergency Regulations,
and the Court, Your Lordships will recall, drew attention 30
in particular to Rcgulation 4 governing the gquestion of

detention; Regulation 5, govcrning the question of subversive
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statements and Rcgulation 11 governing the question of
interrogation. Your Lordships' Judgment is to be found
on pages 12040 to page 12045 of the record. Your Lord-
ships, in the course of the Judgment on page 12044, lines

10 to 20, pointed out that the activities and policy of

the African National Congress wore factors given rise to
the declaration of the Statec of Emergency. The Judgment
reads, My Lord, "One of the issues involved in this Court
is the policy of various organisations including the
African National Congress. It was suggested by the Defence
that this very issue prima facie gave rise to the present
state of emergency and the rcgulations promulgatecd in
pursuance thereof. This was not disputed by the Crown.
The witnesses for the Defence are to be called on this
very issue, and the very fact of their being called,

apart from any evidence which they may give, may render
them liable, at least, to an interrogation under regula-
tion 11." Your Lordships held, that it was obvious, and

I quote herce My Lords the ipsissima verba which Your Lord-
ship will find at page 12043 of the record, line 30, :

"It is obvious to uz that any witness call:d by the Defence
may reasonably apprehcand that if he is called to give
evidence, his evidencc may result in certain provisions

of the regulations being uscd against him", and the Court
consequently, My Lord, was satisfied that - and again'I
quote, My Lord, from the foot of page 12043 : "We are
satisfied that in thecircumstanc.s prevailing, a witness
is presently not in a position to speak as frecely and
frankly on the issues before us as he would have been if
the regulations had not been passed." And the Court, My
Lord, also - aad this concludes my references to the

record for the momcent, My Lord, - mentioned the
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undesirability of witnesses making statemsnts in Court
which might offend against the objects of theregulations.
Your Lordship said this : "A further consideration is this,
it is not inconceivable that a Defence witness in the
course of his evidenc may testify to something which
offends the very purposes for which the Zmergency Regula-
tions were passed which may not be in the interests of the
State". Now My lord, may we say with respect, that we
should like to say that wc agree, if we may say so, My
Lord, respcctfully, with the Judgment of the Court on the
points referred to. Now My Lord, may we make our position
quite clear. Our clicnts naturally do not welcome any
indefinite postronement. But, if the case goes on, as
far as thsy are concerned, it will go on subject to all
the difficulties and the disadvantages referred to in the
Judgment. In our submission, My Lord, the amendment does
not really alter the situation which gave risc¢ to the
Judgmenrt, and the questicn is, My Lord, docs the amendment
really remove the fear of administrative action against a
witness? And that was thé main point, My Lord. From the
point of view, My Lord, of an A.N.C. member asked to give
evidence which will rcveal thée extent ofhis activities,
his importance in the organisation, and his views on
political mcthed, the fear will naturally remain. And My
Lord, may I cxemplify that with a simple example. How

My Lord, onc¢ may ask, can the Minister or a police officer
acting perfectly bona fide, My Lord, in deciding whether
to detain a pcerson expunge from his mind relevant facts
revealed at this trial? The Minist:r may, perfectly

bona fide, My Lord, consider a certain attitude to passes
particularly dangerous at the present *time. An African

National Congress member, or even a lawyer, if I may be
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permitted to say so, My Lord, may wonder how the Minister
could in considering a case, rcally put out of his mind

what a witncss says are his views on that v.ry subject.

How is it possible? Morcoever, My Lord, one assumes that
the Minister must to a greater or to a lesser extent, act 5
on the adyice of his police officers. He may ask advice on
how 'angeroud, and I use the word Mangesroud My Lord in
inverted commas, if I may,from the police point of view,

an A.N.C. member is. The police officer is directed by

the regulations to disregard statements in this Court. 10
But can he, My Lord, in giving his advice rc¢ally be expec-
ted to do so?

BY MR. JUSTICi BEKKER

Wouldn't any pason so effected have a right to
test the position in a Court of law? 15

BY MR. MAISELS :

No, that is the very point My Lord which we will
address Your Lordshipon. Ve will show Your Lordship, My
Lord, that onc of thc weaknesses of this is that there is
absolutely no sanction at all. 20

BY MR. JULTICZ BukKaR s

But assuming the Minister bona fide on the line
you suggested uses, perhaps inadvertently or unknowingly,
uses material in conflict with thesc¢ provisions. Could
notsuch a personapproach the Court and say well, I maintain25
that despite what the Ministoer says, he was influenced by
this material? If so, couldn't a Court of law then order
that that deteation is illegal?

BY MR. MAISELS :

No, My Lords, with rcspect not, because Your 30
Lordship apprcciates the Minister is never called upon

to give réasons in matters of this nature.
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BY MR, JUSTICL BZKKLR ¢

rell, if he doesn't, it may be a factor which
weighs with the Court. My point is this, Mr. Maisels,
this would conf r jurisdiction on a Court to test the
validity or otherwise of the Minister's action.

BY MR. MAISILS :

My Lord, with respect, we would submit not. It
does not confer any grcater jurisdiction than the Court
already has under the original power to detain. My Lord,
may I rsfer Your Lordship to Section 4? Section 4 of the
Regulations - I'll read it to Your Lordship : "The Ministor
or the Magistrate or commissioned officer may cause to be
arrested and detained or himself arrest and detain with
or without warrant or other order of arrest or detention,
any person whose arrest and detention is in the opinion of
the said Minister, such Magistrate or commissiones officer,
désirable in the interests of the public order or safety
or10f that person or for the termination of the state of
emergency (?)." Your Lordship will see that there is an
absolute discretion in the opinion of the Minister, and
there is no ...

BY MR. JUSTIC. BEKKEER

Save this, save that nothing happens in a Court
of law - happening in a Court of law under the new rcgula-
tions shall b& used by him to form any opinion whatsoever.
And if it docs, he is not acting in terms of the regula-
tions.

BY MR. MAISSELS :

My Lord, how does one ever know?

BY MR. JUSTIC# BEKKER 3

7ell, that is g question of fact, but it docsn't

prcclude access to a Court of law.
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BY MR. MAISELS :

My Lord, I submit it docs really. Under these
regulations the situation is really no different from what
it was in regard to any pcrson who has bsen picked up from
his house and locked up today. Has such a person any oppor-
tunity of coming before the Courts? Because, My Lords, that
is the test. The test in regulation 4 is whether in the
opinion of the Minister his detention - or a commissioned
officer, I am using the term "Minister" as a generic term to
cover all those persons - any police officer or army officer,
may consider it desirable in the interests of public order
or safety...

BY MR. JUSTICE EEKK&R

Mr. Maisels, would you say it is incorrect to
suggest if a person is detained say today, that that person
could approach the Court and allege - I am leaving aside the
question of proof - and allage that I was detained by the
Minister wrongly because hc used information which he should
not have used.

BY MR. MAISALS

Your Lordship mecans as a pure matter of form it
is not excipiable? But Your Lordship will appreciate how
the thing works. As a pure matter of form, My Lords, one
could - a detainee could not approach the Courts under
Regulation 4 ...

BY MR. JUSTICE BEKKER :

Whether he comes before a Court on a matter of
form or in any other way, he is in Court, the Court must
listen to him. The Court must consider on the facts then
presented whether that allegation is correct or not.

BY MR. MAISZELS

My Lord, it is impossible of proof. Otherwise,
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My Lords, I could tell Your Lordship that there would be
one thousand five hundrcod applications now before the

Court.

BY MR. JUSTICE RUMPFF

Are we concerned with the case of a person who
comes to give evidence, who gives evidence, and is there-
after detained, in the first instance - I am not talking
about evidence by detainecs.

By MR. MAISELS :

No, My Lord, not at all. That is the very
reason for Your Lordship's Judgment.,

BY MR. JUSTIC.: KUMPFF

Yhy do you say not at all?
BY MR. MAISELS

Because, My Lord, Your Lordship hears the cevi-
dence - I am sorry, perhaps I misunderstood Your Lordship.

BY MR. JUSTICE RUMPFF

You may have misunderstood me¢. The first diffi-
culty is that thire may be a witness required by the Defence
to give evidence who is not detained. Are there any such?

BY MR. MAISELS

My Lord, thé¢re are, wc hope - as far as we know
some of them are not detaincd. Then there are other wit-
NEeSSCSess

BY MR. JUSTICZ RUMPFF

There may be some, let us put it that way. As
far as their position is concerned, they may not want to
disclose that they know som:>thing about the A.N.C. It
would be remarkablc, becausce we have got all the lists
here of members on which the Crown rclies, people, accused,
co-conspirators,...

BY MR. MATIS:ELS

Freedom Voluntecrs?
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BY MR, JUSTICE RUMPFF :

Yes, there may be some whom the Crown does not

know gbout, ...

BY MR. MAISZLS ¢

Or does not know much about.

BY MR, JUSTICE RUMPFF :

Yes, who could give information on the policy
of the A.N.C. Shall wc become practical, Mr., Maisels?
This is academical so far. Doesn't it depend on each and
every casé, in connection with the person that the Defence
wants to call?

BY MR. MAISELS :

My Lord, let us become practical. I accept Your
Lordship's invitation. Let us consider the position...

BY MR. JUSTICE RUMPFF :

If T may put it this way. We have the witness
Luthuli in theé box at the moment. I don't know what his
views are or what the Defence views are in regard to this
witness. As far as we know he has been detained. He is
under detention, as far as we know. As far as detention is
conccrned, that is no longer a fact ...

BY MR. MAISELS

No, My Lord, with rcspect, that is where one
comes to the practical issue, because it is not only
detention, there is the qu2stion of the period of the
detention, and there is a question of release. My Lord,
may I be permitted to continue with the argument, and I
hope to bc abl: to satisfy Your Lordships that there are
practical considerations.

BY MR. JUSTICSZ KUMPFF :

May I put it to you this way, let us deal with

this particular witncss. What is the Defence attitude in
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regard to that particular witness?

BY MR. MAISELS :

My Lord, we have not discussed with him, obviously
what his position is, because we are not allowed to. That
is adl I can tecll Your Lordship.

BY MR. JUSTICIZ RUMPFF :

I don't suppose you have suggested to the Crown
that you wanted to discuss matters with him?

BY MR. MAISELS @

No, all - I have se¢en Luthuli this morning,
merely to ask him what his condition of health is, thatis
all, in the presence of two police officials. That is all.

BY MR. JUSTICE RUMPFF :

Why can't the Court go on in regard to his
evidence?

BY MR. MAISJLS

My Lord, I don't know what his attitude is. He
may be prepared to, I don't know. My Lord, may I continue
with my argument
BY MR. JUSTICS RUMPFF :

A name was mentioned of a Professor, the next
witness that the Defence intended calling had this not
happened. I don't know if that particular professor has
been detained.

BY MR. MATISELS :

I can assure Your Lordship 5 I don't know
whether I am allowed to tel Your Lordship that fact.
BY MR. JUSTICE RUMFPFF :

I say I don't know, he may be detained.
BY MR. MAISELS :

A11 T can tell Your Lordship is that he is

not in Pretoria.
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BY MR. JUSTICEZ RUMPFF :

Well, he may be detained. Now, has he any -
do you know whethc¢r he has any fear?

BY MR. MAISALS

My Lord, we don't even know if he is detained,

where he is detained.

BY MR. JUSTIC.S RUMPFE ¢

I don't suppose you have asked the Crown where
he is?

BY MR. MAISELS

No, I don't know whether the Crowm knows.

BY MR. JUSTIC: RUMPFF

You could have done that?

BY MR, MAISELS

Yece. I couldn't have asked the Crown, as Your
Lordship pleascs, I could have asked the Commissioner of
Police.

BY MR. JUWBICE KUMPFF :

Zither directly or through the Crown. I take i
that in a case¢ like this, having regurd to the situation,
the Defence would seek the assistance, if I may call it
that, of tht Crown. They are as intercsted in the matter
as you arc. So we don't know at this stage what the wit-
ness Luthuli's attitude is, we don't know at this stage
what the next witncss' attitude is. Are you making your
submissions on the basis that you haven't consulted any
of the witnesses, is that correct?

BY MR. MAISILS :

My Tord, I am making my submission on the basis
of Your Lordsh.ps' Judgment.
BY MR. JUSTICZ RUMPEF

You haven't consulted any of the witnesses, and

you carnot put before the Jourt whether theyvare satisfied
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with this or whce¢ther they have any fears.

BY MR. MAISILS :

y Lord, will Your Lordship allow me for one
moment. Your Lordship will recall that Your Lordships'
Judgment was given on the last occasion, quite independent
of consulting th: witness in question. That is the basis
upon which we put the argument tc Your Lordshirp.

BY MR. JUSTICS RUMPFF 2

It may be of course that a witness may say
'I have no fears at all, I want to give evidence, I want to
say the truth about the policy of the A.N.C. I have no
fears whatsocyer'. It may be. So we don't know what the
position is ir rcgard to witnesses, but you say you argue
on the Judgment as given on the first occasion.

BY MR. MAISHLS s

My Lord, I had dealt with the position of the
approach of the¢ officer in charge excvrcising his discretion.
And I think I had rcached the stage, My Lord, where I had
made the point that the Minister must to a greater or lesser
oxtent act on the advice ofahis offi-ers. The poliec officer,
My Lord, is told undcr this proclamation to disrcgard state-
ments in Court. But can h., My Lord, in giving his advice
be cxpected to do so? My Lord, may I say again that the
pe¢rsons whom we would want to call as witnoesses may be
forgiven if they find difficulty in accepting that thore
would bce such a degree of detachment. My Lerd, we can
illustrate our rositionperhaps bett.r by considering the
case of the persons alrzady detained, hopingperhaps for a
rélease in the not too distant future. My Lord, could
such a witness, however beld Your Lordship may think he
is, could he r.ally bc confident that frank statements in

Court wouldn't ¢ff. .ct the mind of the Minister or his adviser?
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My Lord, indecd, and I make this point advisedly, one wonders
how the NMinistercan conscizntiously do his duty if he is
required to close his mind to rclevant facts known to him.

BY MR. JUSTIC.3 RUMPFF s

well, now 1lc¢t us take the casc of a pzrson
detained who was previously charged, and h¢ is now a co-
conspirator.

BY MR. MAIS.ILS

There are two classcs, Your Lordship appreciates.
There are those against whom the¢ prosccution was withdrawn
in the Magistrate's Court, and thor. are those who ...

BY MR. JUSTIC . KUMPFF

I am referring to those who were beforc this
Court.

BY MR. MAISJLS :

They arce not charged.
BY MR. JUSTICE RUMPFF :

They wcere charged with High Treason.
BY MR, MiAISLLS

Yes, and they were pruopared to face their charge
of high treason. My Lord, further, ana I make this point
too, My Lord...

BY MR. JUSTICZE BUKKER @

Mr. Maiscls, may I just take you back to this
other position. Do you state, how can an accuscéd be satis-
fied that the nccessary degrec of deotachment will be present
in the mind of a Ministecr. That may very well be the
position. A witness may not bt satisfied, but does not
the fact that hce is given access to Court to show if he
can, or th¢ Minister to show the contrary if he can.

BY MR. MAIS:LS @

My Lord, that is exactly the same position as

the pc¢rson who is now detained. The person who is now
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detained, My Lord, can come to Court and say, I was detaincd
by the Ministor originally. I would havebeen relcased long
ago beccause I haven't taken any part in political activi-

ties in this country for twenty ycars, the last time I had

anything to do with politics was when I was at the university
and I was then a member of the Communist Party, I happen to
be on the list, and I have been detained. The Minister says
- and I thought I would be rc¢lcascd because some of my
friends were released, and he says the only reason that I

can think why I have becen treated differently to anybody
¢lse, is that I was onc of thosc people who gave evidence.

BY MR. JUSTIC. BXKKER @

He says, all things were equal, excepting one
thing, I gave aridence...

BY MR. MAIS.LS

No, th¢ Minister says, or the officer who is
responsible fer his continued detention says, no, no, all
things weren't cqual. I am not preparsd in the public
interest to disclosc what the other things were that weran't
equal. Your Lordship knows from expcrience that that is
¢xactly the answer thet is given, and with rcospoect, My
Lord, Your Lordship cannot and no Court can go behind that.

BY MR. JUSTIC. BESEKER

Wzll, the fact that an administrative officer
elects not tc give reasons, is a factor which is taken
into account...

BY MR. MAIS.ILS

Not where he says, My Lord, - because otherwise

the privilege becomes nugatory - nct where he says for
reasons of public interest. Your Lordship is dealing with
the type of casc¢ of the Licensing - the Minicipality.

My Lord, I maké that point on the¢ authoritics which were
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a Minister having - the very fact that a Minister has to
disclose the reasons may defeat the very purpose of the
detention, and that My Lord has always been held. Your
Lordship will remaber the famous Judgment of Lord Adkins,
where he — I think it is Livcrsage's casc in England,
during the last war, he vigorously dissented from that
attitude, but it isundoubtedly the law, My Lord, and

there is no - My Lord, may I put the position this way.
This assurance or this - I don't use the term "assurance" -
this regulation does not effect the matter at all. My
Lord, may I pass on to submit my argument on that point...

BY MR. JUSTIC: RUMPFF

Except that you gave an example of a man who
for twenty ycars had not been actively engaged in politics.
Must we assum: then that he is a witness on the policy
of the A.N.C.

BY MR. MAISSLS

Ney, My Lord, if Your Lordship pleases, I was
giving that as an cxample of 2 case - yes, therc may very
well be such a case. Ther: may very well be such a case.
My Lord, befcorc I d.al with thercgulation itsclf, thercis
just one further submission I want to maks. Your Lordship
will bear in mind that witnesscs have buen asked in Court
about the part played by the A.N.C. - playcd in thcA.N.C.
by other pecrsons, for cexamplc, was X at that meceting, was
Y a member, did Z take some part, who was on the committee,
who was responsible for writing that document, who was the
author of this. Now My Lord, can one visualise any witness
answering a qucstion under those circumstances, because he
would immediately expose thos: othors to administrative

action, not to lcgal action, to administrative action.
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BY MR. JUSTICSH RUMPFF

But he might have cexposed them to a charge of
high treason in any event.

BY MR. MAISELS

My Lord, we are preparcd - My Lord, may I make
the point again, that we are prepared to facc a charge of
high treason in a Court of law, where the proper procedures
and wherc the proper facilities are available for a person
to defend himself. That, My Lords, is far removed from
administrative action under the Emergency Regulations.

Now My Lord, I pass now to decal more specifically with

the point which Your Lordship Mr. Justice Bekker has raised
with me. W¢ submit, My Lord, that the amendment contains
no sanction and no remecdy to cnsurc that its provisions
ralating to detention arc¢ observed. No r .asons for deten-
tion need be given, and none. arc given in practice, -
unless My Lord, he happens to be a forsign correspondent,
apparentlyl Nobody who was detained on giving evidence
could ever prove that he had bcen detained becausé he

gave evidence. LAven assuming, My Lord, complz:tc bona
fides on the part of the person making the dctention
order, the purpose of the amcndment could be avoided, if
not evaded with great vase. For cxample, a man states in
evidence in this Court that he was a memb:r of the ANC.

in 1956. He has hitherto escaped the notice of the police.
A detective sitting in Court hears this, and tharcupon
investigates the matter, he finds other cvidence to con-
firm thc¢ statement, lays that before the Minister who
signs thc detention order, without cver knowing, My Lord,
that thc person concerned was a defence witness in the
cas¢., The Minister has acted in good faith, the dectective

has merely donc his duty in investigating a hitherto unknown
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