1s open to all persons over the age of 18 who accept the
programmec and policy ofthe Party, undertake to carry
out 1ts decisions and pay their dues regularly, Such
application must be made on the prescribed form and may
be accepted or rejected by the District Committee, In
paragraph & "the highest leading body" 1s in every instance
the membership assembled in:
(1) the National Conference which elects
the Central Committee;
(2) The District Confercnce which clects
the District Committec;
(3) the Branch mectings which elect tho
Branch Oommittoo;
Decislons of the majority arc bindiﬁg on all members,
and those of higher leading bodies on lower party bodies,
District Conference and District Committee decisiong are
binding on all members and Party Organisations within
she District, while Branch decisions and Branch Committece
declsions are binding on all members of the Branch, In
paragraph 6 the highest authority of the Party is the
National'Conferenoe called annually by the Central Com-
mittee elther in December or January. This Confercnce
conslsts of delegates from Districts and Arecas under

Provincial District Committees on the basis of onc déle-
Bate/ o un
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gate for cvery thirty members. Members of the Coﬁtral
Committec may attend the National Confercnce gx officlo
with a right to speak and voto: Delegates to the
National Confercnce may not be held bound by mandate on
any questlion, but arc free to vote as representative
merbers of the Conference, Under 6(f), the National
Confercnce decides the policy of the Party. Where
necessary 1t revises the programme and Constitution of
the Party. Proposed amendments to the Constitution nay
be subnitted to the National Conference only by the
Central Committec, District Committces, Committecs end
Provincial Districts: The National Conference clects
by ballot a National Chairman and a Gencral Secretary,
together with fiftcen other nembers to constitute the
Central Committee until the next Annual Conference: A
speclal Annual Conference may be called between the
Annual Conferences if the Central Committee so decides
os 1f, after a request from one District, all Districts
are circulated by the Central Committee wlth reasons for
the request and the majority of the Districts supports
such a request; In terms of paragraph 7 the Central
Committee 1s the highest authority of the Party betwecen

Conferencess Its function is to carry out the policy

of the National Conference and it represents thfn;arty
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in relation to other Political Parties, It controls

also all central property and funds through its trecasurer

and two trustees, All central property and funds are

vested in the Central Comnlttee. The Central Executlve
Conmittec is appointed from the members constituting the 5
Central Committee; the treasurcr, National chalrman and
Genecral Scorctary together with five other members con-

stitute the Central Exccutive Comnittec, whlch nust meet

once a week, and 1t exercises thc function of the Central
Comnmittec between the meetings of the Central Committee 10
which nmust meet at lcast twice a year. In terms of

paragraph 9, Districts may be constituted by the Central

Comnittec and a District Confercnce called by the Dis-

trict Comnittee must be held annually on the basis of one
delegate for cvery ten nembers, save that where the men- 15
bership of a District is less than 200, the District Con- ‘
fercnce shall be a general meeting of all members 1ln the
District, This provision 1s of importance in considering

the nmeaning of "a general neeting of the nmembers of a

District", In addition to the Annual Conference or 20
gencral meeting, a District Committee shall call Confer-

cnces or general nectings at regular intervals to be

detcrmined by the District Comnittece It 1s not suggested

. 57 -
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N in the papers that & District confcrcnce was at any stage
callcd during the period under consideration, nor that
the general neetings referrcd to in Kotane's affidavit
were gencral nectings where the menbership of the Dlg=-
trict was less than 200, In paragraph 12, every menber 5
nmust pay dues according to a scale determined by the
National Conference, and the Central Committee may im-
pose a natlonal levy on all members, As to disciplince,
in terns of paragraph 13, the District Committee of the

Central Comnittee may suspend or expel a member for breach 10

of the Constitution or conduct proved to be detrimental
to the Party. Such member has the right to appeal
against disciplinory nmeasures to the Central Committce
and thereafter to the National Conference, The appecals
have to be made through the District Committee concerned, 15
which forwards each appeal toéother with the relevant
docunents to the Central Committce., Inactive members
may be lapsed from membershlip by the District Committee,
and a member who falls to pay dues over a period of over
three months, and falls to pay arrears after being per— 20
sonally visited on behalf of the District Committee, may
be lapsed from membership.
Alterations to the Constitution are dealt with

in parsgraph 15, In terms of this paragraph a proposed
anendment/ e
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amendment to the Constitution must be submitted
to the Central Committee two months before the National
Conference, The Constitution itself may be amended by
me. jority vote at a Natlonal Conference., It 1s conceded
that by virtue of this power such Conference can also 5
dissolve the constitution and with 1t, the Party.

An examination of this Constitution makes
1t abundantly clear that the Central Committee had no
authority elther to pass the resolution of the VtH May,
or to dissolve the Communist Party on the 20th June: 10
It is purely whet may be described aé an executive body
subordinate to.the National Conference; and its functions
are speclfically to translate into action the policy and
declslions of the National Conference., There is no
suggestion in the written Constitution that the Central 15
Committee has any wider authority than 1s set out in
the Constitution., Certainly there is no warrant Tor
the proposition that it has an over-riding authority en-
t1tling 1t, 1f need be, to dissolve the Communist Party.
It 1s simply a body bgrn of the Constitution with powers 20
limited to those cither expressly or by lmplication set
out therein,

The Constitution in issue bears a strong

resemblance to the written Constitution of a Political
Paydw /oL,
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Party which came under the scrutiny of the Court of

Appeal in Wilken vs., Brgbner and Others (1935 A,D.175).

In that case it 1s truc that the issuc was whether at

a National Congress the minority were bound by the

decision of the majority in Congress. That 1s not the 5
case here, for it is clear that whatever the reason or

reasons may be, no National Conferecnce cither ordinary

or spocial, for the calling of which there is provision

in the Constitution, was summoned, The Appecllate

Division, however, dealt in considerable detall wilth 10

the Constitution then in issue, and made it clear that

the body corresponding to thg Central Committee of tThe

Comunist Party is no more than an executive body. It

also indicated that the normal procedure in the case of

a body with a written Constitution for the dissolution 15

of that body is to be found in the Constitution; It

was not called upon to discuss what may be described as

vhe abnormal - in the contrasted senée ~ procedure for

dissolution based upon'unanimous individual decision to

dissolve, 20
In the Wilken case (ﬁgp;g).the Constitution

of the party provided for 1ts amendment by a Congress of

the Party, but there was no provision ip the Constitution.

for the dissolution thereof., In fact, the Congress 0d’
by ses
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by majority passed a resolution to unite with another
political Party to form a new Party. It was held by

the majority Jjudgment that the decision was validly taeken,
Beyers, J;A;, dissented on the ground that there should
have been a unanimous vote in favour of the proposed
course of conduct. In his judgment, Wessgls C.J.,
outlined the proccdure and machinery of the Folitical
Party in language which appcars to be cmincntly appli-
cable to the position discloscd in these papors; He
sald that the naturc of a voluntary organisaticn, assuming
it to be such, was most important in deciding upon the
rights of an individual mcmber. A Political Party
being formed for the purposc of furthering thovpolitical
objects of a Party can only attaln its purposc by con-
stltuting a party machine, which would nccessarily con-
taln various agents or bodics which would sprcad the
propaganda of the Party and would in turn be controlled
bv a supreme council, The prosumption thues would be
that a political party, being cumbersome in 1ts nature,
intends that the opinion of the individual member should
be subserviecnt to the bodles appointed to carry out the
objects of the Party. Where the Political Party has a
Constitution, that Constitution must-be internreted to

glve offect to the object of the Party, and by that Cone
stitution/. .
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stitution the rights of the individual members of the
Party must bec dotermincd, Having decalt with the various

provisions of the Constitution, hc goes on to say:

"The central committee is the supreme
exccutive powor for ordinary purposcs, It
controls thce branch and othcer committces;
it calls the yearly Congress together and
is cntrusted with carrying out the rcso-
lutions of the Congrecss., The ycarly Con-
gress 1s the highest power in the party;
it may even dilsmiss thce central committece
if it thinks that thce latter has acted con-
trary to the intorests of the party. The
Congress has the power (Art. 53) to alter and
add to the-coﬂstitution of the party as 1t
thinks fit.. It is therefore quite clear
that thc membors of thé party by 1ts
very constitution have cntrusted to the
yearly Congrcss the fullest power of |
dcaling in the 1lntcrcsts of the party.

The Congress 1s, as it wero, the
parliament of the party. It would

thercfore scem, prima facie, that the

members of the party have entrusted

the carrying out of the objects of the

party to the various committecs and

have given to the ycarly Congress the

pPlenary powecr to alter the constitu-

tion of the party to sult the varying

conditions of thc country. There

is no provision by which the individual

member can make his voice heard., As

I have sald, therc i1s no referendum,"” Fooy

Furthor/eee
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Goudsmit, Windschcid, Modderdam, Deornburg on Savigny.
Aftcer having citced thesc authoritices, hc concludes:

"My gevocle 1s dat mceste ckrywors
dink ecnstemmigheid op belangrike of
ingrypende punte, soos byvoorbeccld ont- 5
binding, 1s nodlg. Ek kan my nlc
voorstel dat dle lede, wat dle Spesiale
Kongrcs belc het, nog dic Spesialc Kon-
gres self, oolt bodocl het dat gewlgtige
beginsels ooit deur 'n mcerderheid van 10
diec Kongres of van cdic lede van dic
party veorandcr sou kon word nic. Enige
ander sicnswysc kom feitlik ncer op dic
verbeuring van diec rogte van 'n mindor~
held, ook wat betref dic bate ch naanm 15

van dic party."
The Jjudgnents in the case just referred to are unanimous,
as I read the case, in the vicw that members, having
subordinated themseclves on the basis of contract to the
machinery crcated by themsclves, are bound thereby, 20
whether by a vote taken unaninously at a congrcss called
for that purposec or by a majority, I find nothing in
the casc to suggest, where amendment of the Constitution
ls provided for in the Constitution, that individuals
of such a party throughout the country can mercly of 25
thelr own volition individually and independently amend
such Constitution by silent and unexpressed consent;

and that thereforc, 1f the power to amend includes.the

power/eee




power to dissolve, they may effect this result in the

same way., Mr, ncan's argument was that although

the National Conference was, in terms of the Constitutlon,

the arbiter of the Party's destiny, individual members
scattered far and wide throughout the count?y could,
wlthout recourse to the provisions and requirements of
the Constitution, valldly dissolve the Party, without
calling any meeting, and that consent to such a course
must be inferred on the part of every member who has
falled to object to such a proposal, I am by no
means preparcd to accede to so wide a proposition,

There was considerablc discussion as to the
precisc legal category under which a political organi~
sation such as the Communist Party of South Africa falls,
Mr, Duncan contcnded that it was merely a voluntary
organlisation, the members of which are bound by contract
only, while Mr., yan Wyk argued, referring to the Con-
stitution, that it was a universitas, I find 1t, as
the Court of Appecal did in Wilken vs, Brebner (supra)
unnecessary to answer this question, being prepared to
assume for thc purposes of this case that it is a volun-
tary assoclatlion, the members of which arec bound by
contract to onec another, the contract being reflected

by and enshrined in the Constitution, The legal
position/.. .

10

15

20




position of such an Organis~tion is discussed in the
Jockey Club case, 1942 A,D.340, and also in the earlicr
Crisp casc, 1930 A;D;225, and requires no further dige-
cussion in thec prescnt case;

It 1s explicitly prdvided in the present 5
Constitution - as in the Constitution dealt with in
Wilken vs, Brebner - that an amendment of the Constltu-—
tlon can only be effected in the particular way provided
by the Constitution., And it is implicit in -~ and
indeed so expressed in - the judgment in that casec that 10
the abrogation of the Constitution and the dissolutlon
of the Party 1s effccted in the same way; for tho
power to amend includes the power to dissolve, whlch
indeed Mr, Duncan concedes, Had there been 1ln the
Constitutlion, by which each contracting member was 15
bound, no power to amend the Constitution or dissolve
the Party, the applicant's contention that the consensus
of all the members to dissolve would have the effect of
dissolution, would merlt serious consideration: sece
Solomon xs; The Alfred Lodge, 1917 C;P;D; 181, 184, i86 20
per Xotze, J: In suéh a casc the consent of all the
members would be necessary for an amendment of the
Constitution and g _fortigrl for the dlssolution of the

Party itsclf., The members are banded together by
contract/cee
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contract based on consensus; and they are bound only
on the torms to which they have agrecd. Such tcrms
can therefore only be varied by the consent of all the

L

prarties to the contract: 1l.,e. all the members, See

Holsbury Hailsham Vol, 4 par, 898, P.489; and Josgphson

VS, Witwatersrand Hebrew Association, 1945 W,L.D., 102,

The Constitution of a voluntary organisation is the
charter of the organisation, expressing and regulating
the rights and obligations of each meomber thercof,

In relation to that organisation, to the constitution

of whlch he has subsoribod, he 1s no longer a free and
unfettered individual: he i1s a member bound by'his
agreement and to that cxtent has surrendered his private
Individuality., Were it not so the constitution would
not be worth the peper i1t was written on; and the

| proceedings and activities of the organisation would be
attended by embarrassment and chaos. In the case of

a club, perhaps the most usual form of voluntary organi-
sation, 1ts dissolution - where not ofherwise provided
for - 1s by resolution of a gcneral meetling of the
members of the club called for thls purpose. See
Wertheimer: Clubs: 5th Edition, 27; and Halsbyry, Hail-
sham 4 para: 969; I have found no authority - and

none has been suggested - to justify a submigsion that

B
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a voluntary organisation with proprietary rights and
-liabilities, and with a constitution agreed to by 1its
members, can simply disregard the provisions of that
éonstitution and by the silent and unexpressed indivi-
dual concurrence of members dissolve into thin air,

I have already indicated that in my view
the affidavits supporting the application relled upon
the authority of the Central Committee to dissolve the
Communist Party. In his argument Mr, Duncan conceded
that 1t had no such power., He argued, however, that
the Communist Party could be dissolved in three ways,
1k AP it

(a) & decision of the National Conference;

(b) by the agreement of all members; or

(c) Dby resolutions of the Districts who

appoint the delegates to the National
Conference,

As to (a) he admitted that no meeting, speclal or other-
wise, of the Natlonal Conference had been called. No
reference, indeed, to a National Conference 1s made in
the affidavits, and no explanation 1s glven as to why
a special Natlonal Confercnce could nof have been called
to decide the Party's fate., It is clear that the Con-

stitutlon provides for 1ts amendment by the National

Conference/ee.
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Conference alone, It was suggested in argument that
the time factor may have been an insuperable obstacle
because an amendment of the Constitution, let alonec a
resolution to dissolve the Party, would rcquire two
months' noticc., This point, however, is not made in 5
the affidavits at all., As 1t turns out, although the
Central Committee may not have realised it, there would
have been time to have called such a Conference and to
have taken such a decision prior to the promulgation of
the Act on the 17th July. With regard to submission (c) 10
he contended that the Constitution could be amended and
dissolved - and with it the Party - by resolution of
the Districte who appoint the delegates to the National
Conference. In argument he conceded that thls submission
could not be substantiated, If such émendment or dis- 15
solution is to take the place of consent of all the
members, then the power to amcnd the Constitution in
this manner must be found in the Constitution itsclf,
From the Constitution itself, however, 1t is quite clear
that the right to amend is vested in the National Confer- 20
ence only. Not only is this stated in clear terms in
paragraphs 6(a) and 15 of the Constitution but there 1s
also a further indilcation that no such alternative

method was contemplated, Delegates to the National °
Conference/...
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Conference are elected by the District Conferences and
paragraph 6(e) of the Constitution provides that such
delegates "may not be held bound by a mandate on any
question but are frec to vote as responsible members

of the National Conference," In other words the Con-
stitution specificilally takes away from the District
Conferconces any power to amend the Constitution and
thlis power the delegates are to exeroise untrammelled
by mandate from the District Conferences, i.e. after
full and frce discussion the delegatcs arc to exercise
their own discretion and not that of their District
Conferences when declding upon any amendment. It
follows therefore that it is immaterial what the Dis-—
trict Conferences mey decide upon any particular
amendment, In passing I wish to point out that the
subservicnt position of the District Confercences can
also be seen from paragraph 7(1) of the Constitution
which provides that the Central Committee "shall be
entitled to have the power in the event of disciplinary
action being taken against the whole District, to celze
all property and funds of that District." I come,
ﬁherefore, to the conclusion that, in terms of the Con-
stitution, the Party could not be dissolved by any re—

solutions of the District Confercnces. Mr, Duncan wad'leéft,

therefore/,.’ 28
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therefore, with the second submission (b) already re-
ferrod to, that the Constitution which, by contract
between the members, controlled the Party, could be
cntirely disregarded and that the Communist Party could
validly in law be dissolved by the agreement, even 1f
unexpressed, of all members of that Party without calling
In aid any of the procedurc created by them for the
government of the affalrs of the Party.

Upon the assumption that this argument would
be sound in law, he submits that the cvidence positively
establishes that before the 17th July, 1950, all members
of the Communist Party had either expressly or by con=
duct, agreed to thc dissolution, and that thercforc by
that date the Party had ceased to oxist and could not
after that date have been an unlawful organisatlon,
whereas before that date it had been a perfectly legal
organisation.

He bases his argument on five steps taken
at varibus stages:

(a) on the 7th May a unanimous resolution

was passcd by the Central Committec
to this cffect;
(b) by the Eth Junc the Bill had become

the Suppression of Communism Bill, and '
between/...
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\ : between the 7th and the 22nd June the
resolution was expressly adopted
unanimously by a General Meeting of
cvery District;
(e) 6n the 20th Junc a public statement 5
was made and given wide publicity;
(d) no members resigned after the Bill
became law, for cach would have becn
gullty of an offence had the Party not
been dissolved; and 10
(e) all steps were taken to wind up the
affalrs of the Organisation and it
was completely wound up.
He summarised his submission by contending that the only
infercnce 1s that every member had consented prior to 15
the 17th July, nearly a monfh after the publicity attend-
ant upon the decision to dissolve., He concedes that
1f there had been but one dissentient or one non-consent-
1ng member, thls submission would have been 1ll-founded;
but he submits that as no single such person has on the 20
bapers come forward, the Court is bound to draw the
inference that every member of the Party had prior to
the 17th July either expressly or by conduct consented

to the dissolution of the Party., He expressly disclaims
any/eee




any reliance upon the legal principles of walver,

cstoppel or acquiescecnce, principles which Mr: van Wyk,

for respondents, contendod could have no application

on the facts alleged, Mr, Duncan indeced conceded that

therc was no duty upon any member to speakj from which 5
it would follow in the ordinary course that from silence

no infercnce of consent could be drawn, Nonetheless,

he contended that on the facts alleged by the applicant

no other inference than unanimous consent on the part

of each and every mcmber to dissolution of the Party 16
could be drawn, On his argument and in the light of

the concessions made by him, his submission is of a

most far-reaching character, and requires a close

examination of all the facts upon which it is based.

. 16

-

The first obstacle to a positive decision in
his favour is that the first respondent categorically
refuses to admit the correctness of the factual alle-
gations made as to the dissolution., To a great extent
if indeed not completely, by reason of the terms of the
rule nisi, he has becn prevented at the inception of 20
his investigations from carrying them to finalify, as
indeed has been forcibly emphasised by Mr, van Wyk,
In these circumsbtances 1t would be extremely difficult

for this Court to hold at this stage that the appiiéant
aS/ees
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has proved his allegations of fact: for only upon such
proof can he basc his contention that the Communist
Party had in fact boen dissolved by, at the latest, the
17th July, 1850,

Apart from this real difficulty in the way
of a deccision in applicant's favour, and assuming for
the purposes of his submission the correcctness of the
facts deposed to, do thesc facts establish that the
only inference which this Court can draw 1s that each
and every member of the Communist Party of South Africa
had expressly or by conduct consented to the dissolution
of the Communist Party? It was argued that "by coﬁduct"
meant that as there had been no protest or resignation
by any member after (a) the nows of the dissolution had
been published to the world on 20th June, and (b)
meetings of the various Districts - seven in all - had
unanimously agreed to the dissolution, the absence of
such protest or resignation indicated a positive consent
by every member to the dissolution of the Party. In
view of the fact that Mr. Duncan conccdes that there
was no duty on any member to speak or to indicate "yea
off Hpmyt TILIndi it dtLPiovwit to appreciate the argument
that such member has by conduct, i.c. by failurc

to protcst or resign, consented to the disso%yt"éﬁ'of
rlo e 0
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the Party; t may wcil be that a resolution initially
invalid, and indeccd ultra vires,, could be validated by
the subscquent unanimous agrecment of all the members
of the Party. That indecd is the substancec of Mr:
Duncan's submission. How 1s thls submission borne out
by the facts deposed to, assuming themn to be corrcct
despite first respondent's refusal to admit such
corrcctness?

In vicw of the heavy onus rcsting on appli=-
cant to show that overy individual member had consented
to the dissolution of the Comnunist Party, can it be
sald that the allcgations of the applicapt shéuld be
held to have successfully discharged it? There 1s
no indication in the papers of the total membership of
the Communist Party; nor of the membership in each of
its seven Districts. There is also no indication as
to how many members attended cach of the District General
Meetings, or whebSher the results of these meetings were
circulated amongst all members to apprise absentees of
the result thereof, Indeed; except that 1t is alleged
that thesc umeetings were "duly convened", there 1s no
indication $o show how this was done, whether by letter,
circular or advertisement or that cach individual member

was glven notice of these meetings, cf, Solomon's cage
Supra) /Q. e

10

15

20




el 5o

dsuprg). Such informetion is particularly important
when it is conceded that the failurc of only onc member
to consent would destroy fhe foundation of the sub-
mlsgsion made, Sone membérs nay well have been overseas;
(one indecd was but was alleged to have resigned before
leaving in 1849);: others may have been ill or away fron
their Disftrict when the meetings were held; others nmay
have decided 50 rail their colours to the nast; many
may not have heard of the public statement despite its
wildespread publicaiion, When pressed on these points
requiring clarification - the more so as all records
were a?;egod ©o have been destroyed prior to the dise
solution of “he Party - Counsel for applicant could

only roply ncgatively. He conceded that only a small
ninority of membeos of each District night have attended
these meoetings, but contended that in view of the wide—
spread nature of the publication of the dissolution,

all absentecs whesher they had been notified or not of
the mestings, mus’ be taken to have consented thereto.
He clted the Cane Indian Congress case, 1948 (2) S.AeLeR.
609, 610), where the Court of Appeal held that where 1t
could not e proved whether 27 members out of a large
and speclfically :numsrated number had attonded a parti-

cular meeting, it was a fair infercnce on a balance of
probabilitics/...

10

15

20




Collection Number: A2535
Collection Name: Abram Fischer Papers

PUBLISHER:

Publisher: Historical Papers Research Archive, University of the Witwatersrand
Location: Johannesburg

©2016

LEGAL NOTICES:

Copyright Notice: All materials on the Historical Papers website are protected by South African
copyright law and may not be reproduced, distributed, transmitted, displayed, or otherwise published in
any format, without the prior written permission of the copyright owner.

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained
therein, you may download material (one machine readable copy and one print copy per page) for your
personal and/or educational non-commercial use only.

People using these records relating to the archives of Historical Papers, The Library, University of the
Witwatersrand, Johannesburg, are reminded that such records sometimes contain material which is
uncorroborated, inaccurate, distorted or untrue. While these digital records are true facsimiles of paper
documents and the information contained herein is obtained from sources believed to be accurate and
reliable, Historical Papers, University of the Witwatersrand has not independently verified their content.
Consequently, the University is not responsible for any errors or

omissions and excludes any and all liability for any errors in or omissions from the information on the
website or any related information on third party websites accessible from this website.

This document forms part of a collection, held at the Historical Papers Research Archive, University of
the Witwatersrand, Johannesburg, South Africa.



	A2535-B2-2-7-023�
	A2535-B2-2-7-024�
	A2535-B2-2-7-025�
	A2535-B2-2-7-026�
	A2535-B2-2-7-027�
	A2535-B2-2-7-028�
	A2535-B2-2-7-029�
	A2535-B2-2-7-030�
	A2535-B2-2-7-031�
	A2535-B2-2-7-032�
	A2535-B2-2-7-033�
	A2535-B2-2-7-034�
	A2535-B2-2-7-035�
	A2535-B2-2-7-036�
	A2535-B2-2-7-037�
	A2535-B2-2-7-038�
	A2535-B2-2-7-039�
	A2535-B2-2-7-040�
	A2535-B2-2-7-041�
	A2535-B2-2-7-042�
	A2535-B2-2-7-043�

