
IN THE SUPREME COURT OF SOUTH FRIC 
(OJ -E OF wOD T-lO E PROVINCIAL I VISION) 

In the matter of the Petition of 

KAHN, )plicant. 

ana. 

First Respondent. 

and 

C B_ROBBERTS Sw. RT J in 
his capacity as Minister of 
Justice in the Government of the 
Union of South frica. 

TO THE HONOU LE THE JUDGE 

Second Respondent . 

PRESIJENT rJ~D OTHER THE 
HONOURhBL~ JUDGES OF THE BOVE 
HONOU .l:lLE COURT. 

The Petition of 

humbly shelleth;-

1, Your Petitioner is . KAHN, an ttorney of this 

onourable Court, practisinb ' at 410. Empire House , Plein 

Street, Cape Town, Cape Province , a Member of Parliament, 

and a City Councillor of the Hunicipality of Cape TO\l<m. 

2 . First Respondent is Hr . J. DE VILLIERS LOUvl, a 

HaSistrate care of Pa18.ce of Ju s~ice , Department of 

Just:!.ce , Pretoria , Tre.nsvaal, (whose full christian n8,mes 

are to your Petitioner unknown) . 

3 . Second Responctent is the Honourable CHARLES ROBBERT5 

ml. RT, Minister of Justice of the Unio n of South frica , 
~ 

in his cap[>.ci ty 2. 8 Mini st er of Just ice of Pale ce of Justice, 

Depart men t of Justice, Pretoria, Transvaal. 

4 , On or about 6th September, 1950 , your' Petitioner 

received by registered post a notice dated 4th September , 

1950, siGned by the First Respondent , in terms ",hereof 

the said First Respondent stated thE'.t he had nbeen directed 

by ll the Second Respondent J in his capacity as IUnister of 

J ustice , " in te:::.il.s of Section {(lO) of ct 44. of 1950," and 

he purported/ ••••. 
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• he purported to afford to your Petitioner a reasonable 

opport unity to Shovl why his name should not be included 

of in a list of persons whonare or have been office bearer s, 

officers, members or active support rs of what is des-

cribed in the said notice as lithe Communist Party of Soath 

frica" .. Your Petitioner verily believeo that the IIliet" 

referred to in the said notice is a list of the nature 

referred to in Section 4(10) of ct 44 of 1950. The said' 

notice is annexed hereto marl:.ed II " 

5~ In or about ugust, 1950, the Second Responclent, in 

his capacity aforesaid, purported, in terms of Section 3 

(l)(D) of ct 44 of 1950, to desisnate the" First Respondent 

as liquidator of the assets of what was described as the 

COlnmunist Party of South frica 

6~ There is no such oreanisat1on as the Communist Party 

of South frica, nor did any such organisation exist on 

17th July, 1950, when ct 44 of 1950 vIas promulgated by 

publication in the Government Gazette of that date. 

7 Prior to 22nd June) 1950, an organisation kno'tVTl as the 

CorillIlunist Party of South frica (hereinafter referred to as 

lithe se.id former organisation ") eXisted, "Thich was the same 

organisation as that referred to in paragraph 5 hereof. 

copy of the former Constitution of the said former organi-

sation is al1nex~d hereto marked liB" .. 

~ 
8. By the 22nd J une, 1950, th s&id former organisation 

"tvas dissolved in pursuance of a unanimous resolution of its 

Central Committee dated 7th M:ay, 1950 I ~lhich resolution vlas 

expressly accepted and adopted unanimously by a general 

meeting of each and every District of the said organisation . 
--(4/!Y1 ~ ~ - • - - - - -
~ Petitione~ then being ~ members of the Central Cor.unittee, 

as also, member60f the Central Executive Committee, attended 

the meeting thereof at 1I']h1ch the said resolution was adopt ed 

)~ and supported the passing of such resolution . .. s to the 

general meetings of the several Districts hereinbefore 
referred to/. ' •• A 
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~eferred to, at which the said resolution was accepted 

and adopted, your Petitioner cr8ves leave to refer to 

the ffidavits of Moses Kotane , formerly General Secret 

ary of the said former organisation, and others filed 

herein . copy of the reso l ution for dissolution of 

the said or ·'anisatio!1 hereinbefore referred to is annexed 

hereto marked IICII~ 

9 . On 20th June , 1950 , on behalf of the Central Comm-

ittee of the seid former organisation, there was adopted 

and issued a public statement regarding the dissolution 

of the Comnunist Party as per copy annexed hereto marked 

liD". Such statement was 6iven the lo!idest publicity in 
n~l~ N,P 

the daily press and over the radio and wps vead by ~ 

l?'iotJ.t;i.o~}i' in the House of ssembly on 20th June, 1950 , 

during the course of the debate on the motion for the 

Third Reading of the Suppress~an of Communism Bill , and 

subsequently, and continuing to the present time there 

have been frequent reports in the daily newspapers circu

lating in the Union of South frica , referring to the 

said former organisation as being defunct and as having 

been dissolved. .t no time did any member , ,ex member 

or anyone purporting to be a member object to , dissent 

from or protest against the dissolution of said former 

organisation, or'claim that the said former organisation 

continued to exist 

10 . Prior to the dissolution of the said former organi-

sation, the Com~unist Party of South frica , the Central 

Committee, the Central Executive Committee, each and every 

District , and each and every Branch and Gro up , a,nd every 

organ and section of the Communist Party of South frica J 

la~ully disposed and divested itself entirely of all its 

funds and property, includinG all rights and documents ; 

all employees viere paid off Bnd their contracts of employ-

ment forth1'lith lawfully terminated, leases and tenancies 

of all properties and premises were lEn"lfully terminated , 

all Telephones/ •.••• 
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all Telephones cancelled, all records clestroyed and all 

liabili tie s of ,,,hat so ever nature la't'J'fully discharged. 

In this respect Your Petitioner&~ain crave leave to 

refer to the ffidavits of Hoses Kotane, and others 

filed herein. 

11. In the Premises Your Petitione~respectfully submit¢ 

that at 0 date during its existence did the said former 

or nisation become an unlawful organisation in terms of 

.ct 44 of 1950, nor did or could its property vest in 

the first Respondent, . since the said former or ""cmisation 

wae dissolved and its property disposed of prior to the 

passing of the said ct. Your Petitioner~ submit ft that 

the designation of the First Respondent by the Second 

Reopondent as liquidator of the said former organisation 

is null and void and of no effect in law. 

12. Iternatively, even if the designation of the First 

Respondent as liquidator of the said former or~anisation 

is lTalid in la-t" (contrary to your Peti tione!'"" s \ submissionS 

aforesaid), Your Peti tioner~reppectfully submit~ that the 

First ReSl)Ondent :possesses no la1'rful power or jurisdiction 
~ 

to place~ nameson the aforesaid list in that, prior to 

the passing by Parliament of ct 44 of 1950} Your Petitioners" 

supported and l?-~cepted the passing of the aforesaid resolu-

tion for dissolution of the said former organisation, 

severed all connection irTi th the same, ceased to be tJ.. 
~ , 

membe~ office beare~, officers or active supporte~, end 

et no time since t he 20th June, 1950, ~or ~ been_ 

membe~ office beare~, officersor active supporterithereof. 

The said .ct No.44 of 1950, Nas passed by Parliament on the 

23rd June, 1950, and promulgated on the 17th July, 1950. 

13. In reSDonse to the notice Annexure » " from the First 

Respondent, referred in paragraph 4 hereof, Your Petitioner 

caused a letter dated 9th September, 1950, to be sent to 

the First Res',)ondent by Hesors. T. HA Snitcher and Company, 

who were/ •...• 
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who ~;ere then representine your Petitioner, 8 copy of 

1'/hich is annexed hereto .arked II E" , p..nd at the same time 

caused a letter of the seme date to be sent to the Second 

Respondent, a copy of uhich is annexedhereto marked "F", 

to which was &,nnexed a copy of annexure "E". 

14 On the 15th September, 1950 , a reply dated 13th 

September, 1950 J \'ifl.S received from First Res:9ono.ent J hereto 

annexed marked "Gil J in \\Thich he stat es that he propo sed to 

carry out his duties in terms of the said ct . 

15. In view of the facts contained herein more particu-

larly in paragraph 3 of annexure II~I J from which it is 

qui te clear that it 1'1ill be impo ssible by virtue of the 

Rules of Court for an .pplication to be heard and deter-
6'" ~s fl 

mined before the &5th September J 1950 J and in vie,,,; of the 
/~ t ~- h.. ~ orr:?"~~ f a-14 ~~~, ~ 

First ResDondenC l s clear intimation of his intention to . 
~ ~t • ~. .{ I', ( .4tM, k& q. .. A,,_ ~_ J b. .II.M-. ~ ? ft-'~1 ; ~ 
continuE? to purport to act. as liquiclator, yo ur Petitioner MO; , 

""-' 7" P41..."1. ~'-~ ~ H.., /, / . /lA- ~--7 ~ t 
{viII suffer grave and irremediable damp'el e and prej udice 

if the First Respondent places your Petitioner \ s name on 

the aforesaid list; hich \'iould be his next immediate 

step if the First Respondent is allo't',red to carry out his 

purported duties in terms of the .ct~ 

16 Your Petitioner respectfully subrai t s that in such 

event your Petitioner 't'lill suffer irreparable da,mage and 

10 ss J Hnd that there is no adequat e remedy a.ve.ilable to 

him other than the relief , hereinafter praye~J for the , 

following reasons inter alia: -

(a) Dart from any r,;eneral consequences uhich may flo't'." 

from your Petitioner4 s name being placed on the 

list aforesaid there is the fact that your PetitiOn-

er is a l!ember of Parliament of the Union of South 

frica, and in terms of Section 5 of the ct the 

Second Respondent 1..;ill have the pO'\llier) subj ect to 

the terms/ ...... 
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the terms of the ct to l'equire your Petitioner 

to resign ~rom the s&id Parliament and not ag~in 

to become a 1· e-' bel' of Pa:"lia.rnent . The Prime 

~ 1ni ter of the Union of South fric8 ) Dr . D. F . 

-1ala....'1} e..nCl_ -he Second Respondent have publicly 

threatened thaJc such action will be tal:en against 

.rour Pet i tioner in su __ ort 't1hereof your Petit ioner 

anl1e:~es hereto marlted "HI! , a cop:' of a press cuttinu 

from the Ne'\irspaper The Natal .LIerc ry published on 

12tb, u ustJ 1950 J s.nd nar..recl "I II) a copy of a preGs 

cuttinG' from the Ne\'lspa~ er Oape Ti •. es 1 ublished on 

the 14th Septeuber J , 1950 . , 'which reports have not 

been corrected or repudiated by the said .inisters. 

Your Petitioner avers that the dc~rivation by 

E:"ecuti YC action of the right of any citizen to be 

a !eL1ber of <'.rlie.. .. ent by ree son of Euch citizen t s 

forn er lauful political e.ctivi ties is lm:Jrecedented 

i'1 any country posseoeins ~rce Parliamentary insti-

tutio115. 

(b ) imil rly your etitioner may be required to 

resi n a e. Oi t~r Co uncillo~" of the Ca};le TO'tm 1· unici

pall ty of which he has been a Councillor si nce 1943. 

(c) The Second ResJondent illS.y by the e:;:ercise of his 

powers under the ct J prevent your Petitioner from 

ear~ing his livelihood 28 an ttorney of this 

Honours.ble Oourt by requir!.n~ him to re8i"'n ~rom and 

not again to become a member of the Leu Society of 

the Cape of Good Ho~e and the ttorneys , Not"ries 

c,i1d Conveye..ncers l Fic:'elity Funcl , oembership of Hhich 

1s obligatory to enable your 'Petit i oner to practise 

as an ttorney. 

• f HER FOR E/ ... . . 



E FOR E _our eti tioneIS humbly :?r2y~ that your 

Lordships may be ~leased to ~rant :-

1 . ~ rile nisi callinG upon Res90ndents to show cause 

by a dat e to be fixed. 't1hy thi s Honoure.ble Court 

should not re.nt the folloirring orders;-

(a ) declaration that the d.esignation of the First 

Re spondent by the Second Re8~ondent as liquidato' 

of uhat is ctescribed in C.nnexure II " hereto as the 

Coocunist Party of South .. fricE'. is null and void allcL 

of no legal effect : 

(b ) declaration that the First Responde~t has no 

lal'if'ul po'\"[er or jurisdiction to Dle.ce your Peti-

tioner s HRmeson c. list of persons viho ere or hElve 

been members ) off i ce bearers ) officers or active 

sU:.:>porters of Fhat is described in annexure II .. II 

hereto as the COulmunist Party of South frica : 

( c ) n order restraining the First Respondent from 

placing your P etitioner~ s~n8m~on a list of persons 

uho are or have been members) officebearers , officers 

or active support er s of -;rhat is described as the 

Communi st Party of South frica in annexure' " II 

~ 
hereto J 'N from actin~ in any ~ 'tIfBy in :Jursu-

cu 
ance of his purported poir/ers and duties " liquid-

ator : 

(d ) Such further or altern2.tive relief as to your 

Lordships mey seem meet ~ 

( e ) .n order directinG both ReSDon~ents to pay t~e 

costs of all the proceedings 

~ n order that the sE.id rule nisi should 

operate 8S an .. inter im inter<j,ict pending the final 
w~~~ 

det erln,inG.tion ~ereM' restrai~inc the First R~spondent 
~p " G)'!" £, -t ...... I , ,-"""........· ................ !---... ---.-.,..,... ..... ~4.£.J. --~~"-I'I 

from7Dlaci~1S your Petitioner I s name on a l i st of 
+f=' 

persons uho are or have been llleubers J offic e bearers J 

offic ers or active supporters of iiJhat is described in 

r '1ne~'ure " 11/ C.!..L-.. _ ••• .,. • 
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c:.nnexure Ifjl'W hereto as the Communist 
avv..tl 

Party of South .frica, ~ from actinG 

in any e(ltiN -Q 1fiay in ;ursuance of his 

purported powers and duties as a 

liquidator . 

Your Petitioner as in duty bound 'Hill 

ever humbly pray , 

tf) 
~"---~~'==_=A.=~~~=~_=:=======~=_='=.'=_=k=:::===:::=::===:.::~ --.;:; ::::::::-

VERIF YI NG 

\ I, '~·i KAHN , do hereby I1Hke OE'.th 8_nd say:-

1 . Thet I am the Petitioner . 

2. That the facts and allegations contained in 

the aforego:iilG Petition, are to the best of my 

kno'VTl edge a.nel be:ief true and correct. 

SHORN to at C '.FE TOiVN , 
This day of 

• • • _ • • • • • • ~ , ~ • • • 4 • • • • • • • J • • 

1950. 

Tbe De'oonent has declared tha\ he knOtTS and 
understands the contents of this ffidavit . 

BEFORE ME, 

CO m~I SSIONER OF 0 .THS 
TTORNEY, C PE PROVINCE s 
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