
EX PARTE S. KAHN. 

OPINION. 

1. The questions submitted for our advice all relate to 

the oonstruction o~ the Suppression o:f Oommunism Aot.1950.Suoh 

questions may appropriately be grouped under the various subjeots 

to whioh they relate as follows:-

(a) The posi-t1on . of the former Oommunist Party o"r South 

At'r193 ,and its ~orme~ members and ~ro2ertl :-

(1) Whether 1. t is ,. oomptent for the M1n1stex to 

designate a liquidator o£ the assets of the 

already dissolved Communist Party. 

(ii)lf SOt whether such llquidator oan set aside arrs 
disposition of the assets of the former Oommun1st 

party made prior to :Lts ,disso1ution. 

(i1i)Would suoh liqu1.dator be empowered to compile a 

list of former members of the former Oommunist 

Party in terms of the Aot, Section 4 (10). 

(iy)Whe1iber suoh liquidator would have the right to 

exeroise the powers set out in the Aot, Section 7 

(3), such powers comprising those of investigation 

interrogation and seizure. 

(v) Insuoh event, what are the privileges oonferred 

on persons interrogated by the liquidator by 

Sec~ion 7 (S) of the Aot. 

(b) The pOlfi t~on of a ember of Parliament I the Prov1ncial i'- ... f 

OO'Qllc1, 0:( of the Oity Counoil, who was a member of the former 

Communist Party t-

(1) Whether the Minister bas power under the Aot, 

Seotion 5 (1) (d) , to direot the resignation of 

suoh an M.l?, M.P.O. or 01 ty Oouncillor merely 

by virtue of his former membership of the 

Commurrl.st Party, or whether suoh [J? I M.P.O. or 

Councillor must have professed uOornlInmism" 

as defined in Seotion 1 (11). 

(i1)/ ••••• 
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(11) Assuming that the Minister by notioe direots th 

resignation from the House of sse.mblf of 

Consultant hlrnsel.1', whether OonsuJ.tant oould attack 

the validity of suoh notice on the ground that the 

Minister bad not coneid red a report of a Suet 

Comm1 ttee of the House. What would the procedure 

be to Which Oonsultant should have re ort in order 

to vindl.oate his right (if any) to a hearing before 

a Seleot Camm1 t'tiee, and on whom would the onus 11$ -
to prov that Oonsult8nt professed to be a 

Oommunist on or after 5th May t 1950. 

(1ii) If the Mi.ni.ster directed Oonsultant not gain to 

become a Member of the Rouse of Assembly or of the 

Oity Oooneil.. would Cons'Ul.tant oommit an offenoe 

by standing for election and being deolared 

elected, if he refrained from taking his e t in 

the Assetnb1y and from a1itenUng a meeting of the 

Counoil, but immediately res1.gned his seat. 

( c ) Powers of off1.oers, the Govex;nor-General and the 

Minister: , -

(i.) ~o whom a person whose name appears on a list 

referred to in Seotion 8( 2) must prove tbat his 

name should not appear on such list, 

(11) Whether t before exeroising his powers to deoJ.ar 
-. 

an orgatrl.sa:t1on unlawful (Seotion 2 (2), to 

prohibit a publ"icat1on (Section 6) or to deem. 
~ :-

an a.lien to be an undesirabl 1nhabltant o£ the 

Union (Section 14), the Governor-General must 

afford lih individual or organisation Goncerned 

an opportunity to be heard. 

(111) Whether, before exercising his powers, in 

relation to -pe-rsons whose names app ar on 

lists, or Commun:ists, (Seotion 5) ~ to prohi.b1t 

gatherings or the attendance of indi vidu.als at 

gatherings/ •••• 



gatherings (Seotion 9) or to banish individuals 

from defined are (Seotion 10), the Minister must 
• 

affo:rd the persons aonoe:rnod an opportunity to be 

heard. 

We deal. beJ.ow with th s questions in th above onier. 

2. As to queStions (a)(1). Section 3(1) . of the Act, so far 

as :relevant hereto t :reads I-

tt As from the date ·upon whioh an organization becomes 
an un1awful organization in terms of sub-s otton (1) 
of seotion two •••• ( b) all property •••• held by tbe 
unlaWful organization shall vest in a person to be 
designated by th Minister as tlle liquidator of the 
assets of the unla.wful. organizat1.on. ft 

. . 
Seotion 4 (1) - (9) oontains elaborate proVisions for 

the liquidation and distribution of the assets of anunlawtul 

organization b s d on the p:rinciples of the Oompan1es t Aot. 

Indeed the nieter ~B empowered to pply such provisions of 

the Oompanies' at and the Insolvency Act as ~ be neoessary 

for the proper distribution of 'the organ1z tlon's assets and 

the pa1JD.~nt o.f its debts. flOr n1z :t1onlt is d&f1ned 1n S~ot1on 

l(x) aS1-

"M:J.y association of' persons, inoorporated or uninoorpor­
ated t and· whether or not it has been established or 
registered 1n aooordanoe With any statute," 

Whether legal personaiity(as to whioh see Morrison v.Standard 
I 

, 

~ldias So,t'fi ty<. 32 A.D. at p.238) is required or not to 
. , 

constitute an orgaDizat1on(Bnd it se'ems that it is not so 

required) 1s 1mmatr.i.al" !he sole question is whether it exists. 
~ ;, 

or the Min1ster t s powers to d signate a l1qui.dator depend on the 

existence of an organization. If there is no organization there 

is no subject.matt r available for the operation of such powers. 

In terms of Seotion 2(~)*. 

The Communist party of South Africa ••••••• ls 
bereby declared to b an unlawful organization. tt 

S etion l( xv) defines "The Oommunist arty of south Afr1oa" as 

"the •••••••• 
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"the organization kno~ by that name on the fifth day of May, 

1950 t notwlthstandlng any change in th n me of that organlza-

tion after the aid date" . Obviously Sect10n 2 (l) , read w1th 

Section l(xv), does not purport to be retrospective. Seotion 1 

(xv) merely ldentltie Kthe Communist Party", as eXisting on 

6th y, 1950, with such org nlzatlon operat1ng under an altered 

name. ut the oontlnued ,xlstenoe ot the organizatlon itself 

1s assumed. If the organizat1on was dissolved b fore the 

comlng into operation of the Act, Bectlon 2 (1) could have no 

oper tion. The only grounds upon which the Minl ter could 

appoint a liquidator to thetormer Co~unist Party, therefore , 

would be either if the defln1tion of "organ1zat1on" CQuld be 

read 0 s to cOVer the otual individuals who were members of 

th Party on 5th ~ay, 1950, or it the P rty wa not in fact and 

1n law d1sso1ved prior to the date of the coming 1nto operat10n 

. of the Aot. 

We entertain no doubt that the term, "The Oommun1st 

Party of South Afr1cal • as u ed 1n SectIon 2 (1) of the Act, 

does not reter to theindivldual members of that P rtyon 

5th May , 1950. In SectIon 1 (rt) suoh P rty 1s def1ned a8 an 

"organIzation" . ~he definition ot the latter term has be n 

quoted aboVe. As previou 1y IndIcated, an "organizat10n" may 

or ay not be legal nereona . After perusal ot the Constltu-

tion of the former CommunIst Party we have arrived at the oon-

olu Ion that it was a legal persona. Its oharacteristios 
~ .. 

Included perpetual uoce ,slon, the rIght to' hold property 

through 1ts v rl~uB org n, s part from its members , and the 

right to ue and be sued in its own name through 1ts offiolals. 

Suoh oharaoter! t1cs, prior to the pa sing ot Act of 1939, 

oonferred on the assooiation pos eaSing them the Juristio 

~u.llty ot personality. See Morrison v . Standard Build1ng 

Soc1ety (sypra) . The Communist Party, of course , existed 

betore the 1939 Aot and was therefore unaffeoted by its terms. 
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Prlma . taole , in our vie I an lIorganization" that possessed 

th oh raot rlstlos. of leg 1 personality would oeaSe to 

ex1 t if 1t personality wer destroyed. Theoretically it 

m1ght he po sible for such "organlz tion" to continue its 

ex18tenoe e voluntary soo1ation. But v n a voluntary 

esoclation owe 1~ xlst nce to oontI' ctual bond between 

(7th.ed. on 1, ) . It 1t 1 d1 solved through di so ut10n ot 
p. 341 

such bond 1te ex1 tenoe oeases. In the absence, ther fore , of 

retrosp ct1ve op ration ot th ct, w r of opinion that the 

d1ssolution ot the Oommunist Party prior to the ooming 1nto 

oper tion f the Act render Sectlons 2, 3 nd 4 1n pplioable 

to it. 

4. The qu stion hether th Communi t Perty in taot 

and 1n ls d1 solved prior to the co lng into oper tlon ot 

the Act ls, ln our view, not so slmple a one sour Instruotlons 

seem to a sume. Ind ad we re instruoted that 'lon the 20th 

June 1950 the Communist Party of South Afria w s dissolved by 

r solution of its Centr 1 Comml ttee" • 

n the case of a body uch church, which 1s tound-

ed 1n order to further certa1n lms, ba ed on falth nd doo­

trine , no organ ot such body can, unless authorised by its · 

con tltution, alter 1.te bas1c prinoiple ,dlssolv the body 

it If , or bring about n malg mation with ome other body 

ith dltter1ns alms nd obJeots. 
~ 

en the m Jorlty of th 
.. 

total membership cannot do 0 , 80 S to bind the minority. 

It they purport to do so the 1norlty wlll continue to repres nt 

the body concerned and will be entitled to 1ts property. ee 

r~e Churoh of cotland v . Overtoun (1904 A. C. 615) ; the 

Nederduit oh Hervormde Congr gatlon of Rustenburg case (12 e.L. 

J . 140) . In eaoh case th unan1mous cons nt ot the member 

ould be required in order v lid1y to d1ssolve the body 

conoerned/ •.••.. 
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oonoerned. A politioal party, however, stands on a different 

footing . For, as 1 t 18.8 put by Wessels, C. J . 1n W11ken v . 

Brebner (1934 .D. l15 t p. 164) , 

1n founding a political p rty there 1s an 1mpllc tion 
that it rino1p1es may b altered with the altered 
oiroumst nces •••• No political party exists until 
the intending embers all meet Or s nd delegates to 
repre ent them tor the purpose of form1ng the party 
and to determ1ne how the party is to be governed 
and how 1 ts will 1s to be declare. This oan only be 
done by oonstituting th~ party and by determining how 
the party is to manita t it will . That ocours when 
the o~st.l tutlon of the p rty is drawn up nd the 
rela tion ot m&mbers to the maohine 1 formula ted. The 
rights of the members then depend on the con titutlon 
adopted by the party. " 

Unlike a churoh, theretore, Uher 1s am lmplication th~t 

political p rty may lter its prlnolpl 8, prov1ded th t 1t do s 

so 1n the m nner hich the oonst1tution prov1des tar the 

lteration 01' the con tltution its If'. That such a r1ght ot 

alteration extends to a dissolution of the party 1t elt 1s 

m de 01 ar by Wessels, O. J ., in Wilken ' s oase (at p.186):-

"if the Oongress determine to dlsso1v the party it 1s 
d1fficult to _ee how an individual member oan effeotive­
ly oppoSe such a resolution. y modifying or adding to 
the constitution, as it is entitled to do , the Oongress 
can 1 wfully curtail the po ere at the indlvidualu • 

Th right of the Central Committe of the Communist arty to 

dissolve the Party it"elf depends, therefore , on the arty 

Oonstitution. That Constitution was adopted by the lational 

Oonference in J nuary.. 1944 .. Acoording to Olause 6 (a) thereot , 
.. 

the ational Oonference 1 the ithighest authority of the .P rty" . 

It is tru that the 01 use? decl reS the Central Committee to be 
1I :.. 

"the hlghe t authority ot the? rty between Con:f'erenc~s" , but 

th t it is ubordinate to th National Conferenoe 19 cle r from 

Ol use 7(0). which nJolns that 1t h 11 Scarry out the pollcy 

of the N tional Con.terenceu• Prim faoie , inca the Constitut1on 

was dopted by the atlonal Gonf rence, and since the latter is 

the sovereign uthorlty of the arty, 1t would seem that the 

National Conferenoe 1s the only organ c pable of dissolving the 

oreaver, as appears from W1lken, oase (-=~ .... 

right of an organ of a political prty to dissolVe the same 

dependS/ . . . . . . . . . 
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ddpends on 1ts r1ght to lter theconst1tut1on. In the case ot 

the Commun1st P rty, 01 u 

t ,o th Nat1onal' Conf renee . 

15 expressly reserves this r1ght 

Indeed the t rms of 01 use 15 

s em to negatlv any such right of 

Comm1tte 

endment in the Oentral 

In our op1nion, ther re, 1t the Commun1st art y 

die olv d prior to 17th July 1950 (the date ot promulgat1on 

ot the .r et) uch d1 olution could not , 1n law, bay been 

effeoted merely by v1rtu ot the resolution ot the Centr 1 

Comm1tt e of 20th June 1 50. Indeed our view i that , tall1ng 

a at10nal Conferenoe re olution, the Party could only h ve 

been dissolved w1th the consent of ev ry member thereot . 

Wheth r suoh oonsent was, 1n faot , forthooming 1s a uestion of 

tact . If the resolution 01' the Central Committee ~aa in tact 

brought to the not1ee (e. g . by way of cireul r) to each Party 

member and wa oqule oed 1n by the same, we are of opin10n that 

th ~ olution of the P rty would be proved. en it the 

reaolut on was pub110ly advertised through the pres nd other-

1 e, under oircum t ncas that would sat1sty Court th t every 

member must hav known of the same, and no member protested or 

otherwl e indicated h1s 41 sent fron the Co~~ittee's action, we 

think that the con ent ot ch member would be h Id to have 

been established . m~tter ot interence . Thus 1n Cape Ind1an 

Congr~ s v . Transvaal (1948 , 2 . A. L. R. (A. D. ) 

t pp. 609 - 610) it w s held that oertain member ot the 
~ " 

Committee of the Tr nsvaal Indi n Congress must be t ken to have 

r signed merely because c1roumst nee were proved whioh 1nd1oated 

that they must have kno n ot the elect10n 01' a new Committee and 

th t they h d fa1led to protest ag 1n t such new lections. 

This oase seems to u to establish the equivalenoe ot oqu1es­

oeno in notorius f eta to oonoret nd subject consent. 

ut , however this may be, e would mph ise that th ciseolu­

t10n 01' the Communist Party lb a question ot taot, ttlat the 

mere/ ••• • • • • 
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mere resolution ot the Central Comm1ttee, though relevant to 

such u etlon, 1 not deo1s1ve thereot nd that, e1ther 

dj,rectly or by lnt renoe, the consent ot the rty m mbersh1p 

as whole to uoh dissolution ould hav t o be proved. If 

PI' ot1oable a oomposlte tf1dav1t signed by all Party members 

m1ght be filed . 

5 . ur conolusion on ue tlon (a) (l) 1s that , provided 

that the dissolution of the Communi t arty prior to the promu-

19ation ot the Act can be est bllahed, the M1n1 tel' has no 

power to design te a l1quidator 1n re peot ot the rty. 

6 . A to question ( ) (1) avove , 1t tollowslth~m 

vi w just expressed that our op1nlon 1s that , slnoe the 

1nister oannot appoint a liquid tor in respect of the __ ~ __ ~ 

Oommun1st Party, no questlon arl e as to the po rs of a 11 ul­

dator ln re eot of disposit1ons of it ass ta effected wh11st 

th Party as still in existenoe. 

7. As to question ( )(111) (above), 1t further follows 

that e are of op1nlon that no liquidator has power to compile 

a list of former members of the for er Communist arty. The 

po et's ot liquid tor , conferrec by the Act , eotion 4(10) # to 

compile l1sts sume th regul r desi nation of a liqu1dator. 

This pollee function is "taoked on' , B it were, to the 

11 uld torts administrative funotions in connection with the 

winding up ot n unl wiul org lzatlon. The p llce function ls, 

in our v1ew, incidental to the ad inlstrat1ve function . 

liquidator has no independent polle functions . Hi whole 

loous t ndl depend on the ex1stence of an organisation, the 

asset of ~h1ch he ls appointed to liqUidate. 

8 . As to question (a) (iv) (above) , it 1s clear trom the 

ter s ot action 4 (12) that a llquidator h s the owere ref rred 

to ln this qu etion . e repe t, ho ever, that prOVided that the 

Communist Party was dissolved prior to the pro ulg tlon ot the 

Act , no 11qu1dator oan be appOinted 1n respect of suoh arty . 
9/ ...... . 
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9 . As to question (a) (v)(bove) , we are of opinion that 

the privileges referred to 1n Seotion 7 (6) are the privileges 

that the law aocords to a witness to refuse to answer questions 

put to him. uch privileges are listed in 8oobl~ on Evidftnce 

(2nd ed., p. 268) and are elabor ted upon on pages 269- 280 . 

Those relevant to the type of 1nterrogation envistlged by the 

Act are, 1n our View, the follow1ne :-

A. Prot~ssional communications . 

~o 1 wyer, whether advocate or attorney, could be 

compell d to ana Jer questions relating to communioation made 

by his client for the purpose of aeking his advice . The Client 

himself ls, ot oourse, equally protected against d1sclosure of 

uch commun1cations made by him to his Ie 1 adviser. 

• i trlmon1al cornmun cat1ons • 

A pouse is protected from all obl1' tion to disolose 

any oommunication between himself or herself and his or her 

spouse during the subsistence of the rrlage . 

c. 

No Titness need anew r qu stiens t t might expose bim 

to a ori 1n 1 charge. n View of the wide scope nd vague 

defInit10n ot some ot the offences created by actlon 11, this 

seems to be the ost 1mportant, from the practioal point ot 

View, of the relevant privileges. 

~ .. 
1 to how these privileges should Oe a erted ls not 

speoified 1 the Act . In upren e Court procee lng the witness 

olaims th privilege and the matter 1s deoided y the Court 

there and then . Here t e Person lnterro ated could refuse to 

an er and thereafter a.pply to Court tor a declarat10n that he 

is not oblIged to newer the quest1on. ~ltel'natlvely , he 

eould 1mply refuse to answer , and, if oharged with such refusal 

under ection 11 (j) he Gould set up the privilege y way ot 

defenoe. In our op1nion the fRaure or refus 1 to an wer 

questions only oonstitut es an offence under act 10n 11 (j) 11' 
sucb./ •• 
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suoh quest10ns re ot a n ture that the acoused was legally 

bound to answer them. If th1s were not so , action 7(S} would 

be meaningless and nugatory. 

:J.o. As to ~ueBt1on (b}(1), Sect10n 6(1)(b} of the Aot em-

powers the 41nister to direot the resignation of an M. P ., 

~ . P .C. or Oity Councillor ho 1s Iloommun1et". A "oommunist" 

1s def1ned 1n otlon 1(111), .nter lla I as If p r on who 

professes to be communist". 'I'here is noth1ng 1n the language 

01' the Seot1on that, 1n our view, can be oonstrued as oonferring 

on the ln1ster the power to decid.6 ho 1s or 1s not Commun1st. 

His power to issue a notice directing resignat10n from the public 

bex}{ conoerned is 11m! ted to 1 t appllca. tion to persons w-' 1.0 are 

1n taot communists. The lssue, therefore, s to mether a par-

tlcular lndividual 1s or 1s not communl~t, w1thin the meaning 

of the ~ectlon . ralls tor determin tlon by the Court $6 an 

ordinary question of f ct. See Kellerman v~ M1n1ster of the 

~nter~or (1945 T •• D. 1?9 at pp. 183-~); ,de Bruin v. D1rec tor 

of Edycat10n (1934 A.D. 262 t pp. 266, 258); Rex va, ?adsga (1923 

A. D. 281 t p. 304). It 1s therefore for the Court to determ1ne 

hather the person ooncerned. flpr-ofesses" to be a communist. 

Aooording to the Conc1~e Oxford Diot*onary (2nd Ed., p . 919) the 
; ¢4 

word "prote s" means (so f r as relevant) to "lay 01 1m to ••••• 

pretend , •• openly deolare ••• aff1rm one's faith in or allegianoe 

to" . ocordlng to Chambers ' T'¥Tentieth Centuary Diction ry it 

mean ~to own tr ely, to make open deolar t10n of, to deolar 
~ .. 

1n strong terms". It 1s eVident that these meanings involve 

som overt expr seion ot - s oppo ed to a priva~e mental or 

emot1onal adherence to - a doctrine or point of v1ew. To estab-

11sh that person 'professe. 1t communism, therefore, 11':16 are of 

op1nion that aome overt conduct on the part ot suoh person must be 

proved, The neoessity for suoh proof has been reoognised by 

the Courts. (e ~X part~ state Hackl1946 T. P.D. 414 at pp. 

419-420 nd author1 ties there cited). No d.oubt proof ot 

expreSs statements by the person oonoerned rould not be lndis- --_ / 

pensable to prove hie rotession of adherenoe to a part1cular 
dootr1n .:~ ..• _. _. _ 
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doctrlne . H1 a~erence to a PQlitical party whlch lms at the 

furtherance of such dootrine would probably be suff10ient 

to prove profession of suoh doctrine, provided that he was 

suffioiently act1ve 1n ~ arty work. But we 0 n conoeive of no 

form of proof th t person "pro esses" any doctrine other than 

statements emanating from h1m or his personal otivlty as a 

member of an organ1zat10n formed to propoga.te th t dootrine . 

Now 1n order to prove that a person is a oommunist for the 

purposes of >-Iection 5 (1) (d') 1 t would be nece sary to prove 

that he'professes" to be a oommunist in term of Seot10n 1 (111) . 

Th word used 1s "professes'· , not Itproteased ll • In other words , 

the presnt tense 1 olearly 1ndicated. In any event , e are of 

opinion that the "professing« proved would requlre to have 

occurred lnce the at came into force . This v1ew ls fortifled 

by the fact t t the legilature ole rly intended to distinguish 

between professing 1n the present tense and hav1ng proressed 1n 

the p at. For, 1n the proviso to S otlon 5 (l)(d) the words 

are "''iho protesses .QJ: has on or atter 5th May, 1950 ••••• profeesed ll
• 

en 1f the word "protesse t~ ere ambiguous as to the tense (and, 

ln our v1ew, 1t 1s not) , two principles 1mpr.ss it with the 

present tense . These re:- (i) th principle of "e!presslg 

est exclusl0 alt~rluB', wh10h requ1res, 1n Section 1 (ili), the 

exoluslon of the pn t tense, and (11) the principle that, where a 

word ls used in tatute 1n any particular sense , 1t is 

presumed tn t it be rs the a a mean1ng throughout th1s at tute. 

Sine ln Section 5 the word "professes" 1s clearly used ln the 

present tense , so in Section 1 (111) it 1s like iae 0 used . 

Th Courts , moreover. lean heav1ly against the construction of a 

tatute that ould give to such st tute retroap~ctive effect . 

This is more particularly 90 where eXist1ng rights are 1 p irad 

and offences are created. This Act, Section 11 (a) and (b) , 

m es the propagatlon ot commun1st doctr1nes a er10ua criminal 

offence . In Q ection 5 1 t mpowers the n1 star to render' a 

communist a pol1tical p rlah, and, even if he 1A an . P., to 

render h1s/ •••..... 
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rend r continued membership of Parliament a cr1m1nal offenc • 

More dr etia inroads into ex! ting rights th n these it 1s 1mposs-

ible to conceive . It c n no doubt, without fe r of contr diction 

be plaoed on ffld vlt that in no country possessing a par11a-

mentary sys t em cr government has th o fer been conferred upon 

the Executive to remov regularly elected deputy from the 

Leg! latur solely on the ground of his expreeseQ po Itical 

opinions. The following at tement ot the presuID. tion against 

retrospeotlvity seems to u to be p rtioul rly appropriate to 

this st tute :-

N erhaps no rule of oontruction is more f1rmly 
est bl1 hed than this : that retrospective oper tion 
is not to be given to tatute so as to 1mpa1r an 
existing r1ght ••..• unles that eff'ect cannot be 
avoided without doing violenc to the language of the 
enactment. fl 

( ee R Athlumney (1898, 2 A •• t pp. 551 - 2) quot d 1n 

xwell. ,::;.::.:;.:.:::.::..c:.~ ____ .:..:,;~...,;:..:;:.-.:;;;O.,.::;. ta tu t e s It ( (9 th Ed., p . 222 ) • ae also 

B§te~sen v . Cuthbert (1943) . D. 420 t p . 432) . Consult nt 

was member of' the Oommunist rty of South Afrlca prior to 1ts 

dis olution. Whether or not th t Party was technically 

d1ssolved pr10r to the promulg tion of the Act , Con u tant , as 

• party to the resolut1on of tle Centr 1 Committ e ot 20th June , 

1950, olearly diesaclated himself from the arty a from that 

d teo Henoe it could not be olai ed that since the promulgation 

of the Aot he has been "professing" oommunism by partioipation 

in Oommun1 t rty sctiv! ties . s to rhether he has IIprote sedlt 

Co~~unis slnce such promulgat ion 1n some other-manner ls, ot 

course, a quest10n of fact . There 16 noth1ng 1n our n itructlons 

indicat1ng th t he has. No doubt , if this issue is canvassed 

1n Court, it 111 be contended that an inference as to hia 

present profession of commun1sm 1s to be dra n from h1e p st 

aotlvi t1es . The newer to such contention ls, in our view, 

his p rt 1n bring1ng about - or attempting to br1ng about - the 

dla 01ut1on of the Commun1st P rty. 

11 . e/ • ....... 
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11. h ve thus t r sumed that , p rt trom the quest-

10n of the retrospeotlvlty of th ot, the mere fact that Consultant 

call d h1 self "communist" nd s t ln r11ament as uoh ould 

be suff1cient profess10n to oommun1sm. ven, howev r, 1f, 

contr ry to the view e h ve e re sed a ov , lt w r to e h ld 

that professions of co unism prior to the promul tion of the 

ot ere suffic1ent to e t b11sh pr nt profe slon of commun-

1 , the uestion would still re ain a to hether it could be 

proved that Consultant ha ~ prof. s d to be "communi tit 

within the e n1ng of the ot. It seems to us that the word 

·'oommun stKcannot be divorced from the t rm oommuni m I as 

defined in ection I (il) . "Communism" s there defin d bears 

no reI t10n whatever to the .1 8 of the 

out 1n its Constltution, C1 use 2. 

ommunist arty s set 

12. 

" t t 

hi ring 

p erson serv d ith 

us to the question of th onus 

notioe under ection 5 (1) a 

communlst . In our 0 lnlon, ln rosecut on for dlsob lence 

to UCl notioe under etlon 11 (f) , or 1n ny other judiei 1 

prooe .dings , the ~ oul 11e upon 'inister to prove 

ere a enablihg that reon oonoerne is a commWlist. 

atatut oonfers on inlst r absol te dlsoret onary power 

to rna e n order tfeotln an individual, uch or e can only'be 

ch lIen ed by proving that the 1nister tran gm d the limits 

of his at tutory u or1ty. ut where th inl ter's 0 er to 

m ke an ord r d penda upon teo Ject1ve exlat nc ot ome taot 

or clrc stance, the inl t r must r ve uoi.l xl tence it the 

validity of the exercise or his pow r 1 011 enged. ( ee 

se (supra at pp . 191 - 2) ; nderson 

1941, 3 A. •• • at p • 363, 385 ) ; ~e~l:.lie~r--:.v.!.. -=:.:.~=~~~....:.:= -=~ ...... -=..=. 

(1948), 3 ••• L •• CA •• ) t p . 43) . " n our oplnlon ect10n 5(1) 

i inc p ble of be1ng r d so s to confer upon the lnlster the 

power or diccretlon to dec! e ~heth r n in 1vid 

or not . Th plain me ning ot the rds of the 

1 1s com unlst 

eotion 1a to con-

f r on the inlet r It condltlon 1 authority' applio ble to 

oommunists/ •.••... 
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oomounl ts. (~e ~ver8edge'§ case (supra at p . 349 per Lord 

Atkin), that ls , an author1ty condltioned by the faot • 

As already o1nted out. "oommunlBt~ 1s sp 01&117 defined. e 

have uoted a port on at the definition. 

question whether person 1s or 13 not 

That )ortion makes the 

co munist depend nt 00 

the 0 Jectlv f ct at his 0 n profes ions . Another portion at 

the detln tloo empower th Governor- General (not the I1nlster) 

to "deem" a per on a 00 munlst. fe deal wi th th.e. t port on ot the 

der nitlon below. But, for pre ent purposes, our vlew is th t the 

l'lnister may make a direction under otlon 5 (l) only 1n respeot 

ot • person whose name appe 1"s on llst thaI' mentione, or who 

h s been deemed by the Governor-GeneI' 1 to be a 00 .unlet or who 

the 41nlster ls ble to prove ls 

to be suoh. 

oommunlst ln that he profe ses 

13. Although the question 1s not specifica.lly 1" 1 ed in 

our In ubuctlon , the viet-t Just expr seed makes it necessary to 

deal 'i t h th circumstanoes un<ier ~hioh Consultant could be 

"deemed" a communist 'by the Governor- General . Ftor, once he was 

eo deemed, the ·inlster could ~ lrect his resign tlon from 

Parli8 ent under Section b (l)(d) . fl'he detini tlon of lIoommunist li 

1n ection 1(111) includes a person 'who , ~ft - r havl.n ; been 

given a re eonable opportunity of making auch r present tiona 

as he may con 1der nec eary, is deeaed by the Governor-General 

....... . to be communist on tIe round that he is advocatlng, 

dvls1ng. defend.lng or enco ging, or has .t dny time atter the 

d te of commencenent of this Act advocated t advised, defended 

or enoouraged the achievement of any of the objects of commun­

ism or any aot or omisslon wh1cn 1s calcul ted to further th 

achievement of any such object" . ~e vhorter nOxford Dlctionar~ 

(Vol. 1, .P. 468) define IIdeem" (so far as releva.nt) as me mng 

Uto pronounoe judgment ••• to jUdg'e ••• to decree; to deoide •••• 

1;0 judge of, eetlm t ••. to form. the opinlon, to be of opinion; 

to conclude , consid r , hold ••• to Ju ge or th1nk." It 1s olear 

from the Nordine;! •. •••• 
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from the word1ng of bect1Qn 1(111) that the Governor-General 

may not deem anyone to be a communist. He can only do so on 

certa1n grounds. The existence of such grounds depends on 

certain questions of fact. Provided that the relevant facts 

exist. the Governor General poss sses, on the ground1 of such 

eXistence, discretionary power to "deem a person a communist. 

But there is nothing in the Section expressly conferring on the 

Governor-General the power to decide whether the facts which 

constitute the necessary lega.l foundation for his discretion, do 

or do not exist. If, therefore, such power of dec1s10n does 

indeed rest ~ 1th the Governor-General, it must have been 

conferred by necessary implication from the language used. 

(See § ,At diesl CgynSbl v. Nlt~m (1931 T.P, • 45 at p.47). 

If such implication is excluded the question of fact would, in 

such case, be one for the Court to decide in accordance -with the 

cases of ~lJ.§rmann.' de Bruin and pad:;ha (sup:r;a). The question 

of whether the po ar of decloion 1s to be implied is one of 

construction. Prima facie the Courts ill lean against the 

implication of n administrative po er that would exclude them 

from the exercise of their ordinary function of deciding questions 

of law or fa.ct. (S.ee Padshat,s c se (supra. at p. 304) t Ke1ler­

gnnts case (supr at p. 184). 

14. It might perhaps be contended that the power to decide 

hether facts exist ~ntitllng the Governor-General to exercise 

his discretion to dee an 1ndividual a communist rests solely 

ith the Governor ... General h1msrlf on the ground ,tmt Section 

1(111) expressly entitles th 1ndividual concerned to ma~ 

representations before any deeming or er 1s made. ut this 

right would appear merely to be an xpress affirmation of the 

principle of • §Hdl1teram partem'l hi.ch the Courts readily 

imply into the provisions of any statute that empowers an execu­

tive authority to act to the prejudice of an individual citizen. 

(aee Sachs v. inlste£ of Justice (1934 A.D. at pp. 22. 58);, 

Sullivan v. Wheat Industry Contr01J~oard (1946 T.P.D. at p. 

207/ ••••••• _. 
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207 ); Beier v . lnister of the Interior (2948 , 3 S •• L.R. at pp . 

451 ... 2) . or do w think that the circumstance that the 

Governor-General 1s obl1ged to consider factual report from 

an official committee in terms of ~ect1on 17 , affects this 

matter. o right of audience 1s 1ven to the individual 

concerned before such Committee . ven if it had, this ould not 

have affected our vie . Thus , 1n L1versedge v . Anderson (supr 

at p . 360) , Lord tkln ga1.d : "It was further said that the 

provision of safeguards 1n th re ulation itself, the resort to 

the advisory committee , the providing of "reasons and particulars·· 

and the right to make representations to the Secretary of tate 

indicat that the original po er to detain was unconditlon 1. 

How unconv1ncing this appears . l"hese safeguards ar nothing 

co pared with those given to a n arrest d by a constabl , 

who ust at once be brought before Q jUdic1 1 tribun 1 , which 

investigates the case in public . Yet the constable , or nyane 

e1 a mpowered to rrest on reasonable cause , is liable to an 

action if he has xceeded his uthority. In our view , there-

fore it as not the intention of the 1e islature that either the 

Governor-General or the committee should sit as court of 

enquiry and usurp the functions of the ordinary courts , 

The factors in favour of our vie , as just expressed , are , in 

our opinion , far more cogent than the possible contention 

mentioned above . In -....-....... =-. _~ case (supra) the Court as 

concerned with inisterlal poer to deem a class of persons 

undesirable 1nhabi t nts of the Union 1'00 economic grounds . 

Although the judges ere divi ded on the actual'd c1sion , all 

seemed to assume that it was for the Court , not for the 

lnister . to decide what grounds re 'economic" . nnes , C. J . 

who diss nt d from the major1ty of the Court . but not on this 

point , expressly so held . Thus at p. 300 he said : 

I canno agree with the view expressed 1n 
Seedat's case • • ••• that the question as to what 
are economio grounds .is left entirely to the 
discretion of the inister •••• Grounds which 1n 
truth are not economic do not become so by virtu 
or an administrative prooouncemant. l 

Again/ •••••• 
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Again, in Llvel'se ge v, A.nderson . (suHra) the House of Lords was 

ooncerned with the question whether the words of Defenc tegUla­

tion l8B , if the ~ecretary of State has reasonable cause to 

believe any person to be of hostile origin or associations' etc ., 

conferred on the Secretary a right to decide the question of 

such 01'1 ln, ass ociations etc., or whether he as bound to 

establish before Court the existence of reasonable cause for 

his bellef. The majority of the House, despite th mph tic 

dissent of Lord Atkin, held that the power of decision res1ded 

in the Secretary. But the r a.s ons of the jority are 1nstruc-

tive. Throughout the judgments of the majority appear expresskns 

of opinion that indicate that the type of ques tion that fell for 

decision under the Re ulatlon was not one tlmt the Legi31ature 

could have intended the Courts to decide , due to the fact that it 

involved matters of confidential nature which affected the 

safety of the rea.lm 1n wart l.me It See Liversegge ' s case (at pp. 

346 per Lord ugham, 375 , 378 per Lord Wright . 386 per Lord 

Romer) • The same type of reasoning underlay the decision of our 

a n Appellate D1v1sion in B~*er Xt 1nister of the Interior ~upra 

at p. 442). Here no such considerations arise . Clearly the type 

of facts upon which the overnor- General ' s powers under Section 

1(111) depend are facts which the Legislature contemplated should 

be made the subject of judicial enquiry. For such facts amount 

to criminal offences as defined by Section 11(a) and (b ) . The 

language of the definition of s 'uch offences corresponds exactly 

with the language of &ection 1(111) . Not only, therefore , dld 
~ :.. 

the Legislature contemplate judicial adjudication upon such 

facts, the question of whether or not such facts exist - but it 

empowered the Court to v1s1t a perpetrat10n of an offence found­

ed upon them with imprisonment with hard labour for 10 years. 

Furthermore, when the Act intends to vest a discretion or factw 

f1nding power 1n the Governor- General or in1sts!' it uses 

langue e appropriate to such purpose. Thus Section 6 includes 
, 

the phrase : Qlf the Governor- General 1s satisfied. ' Section 9 

1ncludes the phrase : ·whenever in the opinion of the 1nister 

t here is reason to belie\~/. 
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there 1s reason to believe. Section 10 includes the phrase; 

whenever the inister is satisfi d. 1 Nothing coulu have been 

simpler than to have used similar language in Section 1(1i1) if 

the intention had been to empo er the Governor-General to decide 

whether the in ividual concerned was guilty of the con uct 

rendering him liable to be deemed a communist. We are of 

opinion therefore, that if the Governor- aneral issues a deeming 

order against Consultant, he will. if chall nged, h ve to 

justify his action in a ourt and prove the facts upon hich 

he relied in making the order. 

15. As to question (b)(i1) (above), in the light 01' the 

views just expressed this really falls away. or 1f the 

M1nist r is able to establish that Consultant 1s a communist· 

the proviso to Section 5(1}(d) clearly excludes him from clatm1ng 

a hear1ng before a Select Committee. en if the 1nister were 

unable to establish that Consultant 1s a communist, in the sense 

that he professes to be such, but the Governor- General succeeded 

in ~deem1ng' him to be one, we think that the fact that Con­

sultant was an active member of the fo~er Communist Party on 5th 

y, 1950, would disentitle him to a Select 'ommittee hearing 

16. But we have regarded it as necessary to examine the 

proviso from another point of view, namely, as to whether it 

can be construed so as to modify the governing words of Section 

5(1) so as to ent1"tle the inister to direct the res 19nat ion of 

an .F. or .p.e., he did not profess to be a communist after 

the promulgation of the ct,~ nor had been deemed such by the 

Governor-General, but had so professed on and/or after 5th y, 

1950. e do not think that such construction 1s admissible. 

The governing words of Section 5(1) apply to all four paragraPhs 

of the sub-section w (a), (b), (0) and (d). Obviously the 

prOViso to (d) could have no effect on such governing words so 

far as (a), (b) and (0) are concerned. or could it have any 

effect in relation to a member of any public body referred to 

in (d) other than a member of e~ther House of Parliament, a 

provincial councilor the South~West African Legislative Assem-
bly. The proviso 1s obviously/ ••• 

r 
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bly. The prov1so 1s obviously , therefor , very restricted in 

scope and, 1n our opinion, applie o only where ~ne Minister is 

entitled to issue a notice in terms of the governing words. 

It might be argued that if a person who was a communist on 5th 

Y. 1950, but was no longer a communist after the promu~gation 

of the Act. could not be served with a notice, the proviso could 

have no operation. But this is not the case. person whose 

name appears on a list referred to in Section 5(1) t or who had 

been deemed'· to be a communist after the promulgation of the 

Act , may l1..ave professed to be a communist on 5th A'J.aY , 1950, but 

have casad to do so at the time of such promuJ.gation. Such 

a person would obviously fall within the governing words of 

sect10n 5(1). and , at the same time, 1f he were an M. P. , .P.C., 

etc.. be d,epr1ved of a right to a Select Committee hearing. 

The proviso to Section 5(1)(d), therefore. 1s one possessing an 

ample field of operation without being construed so as to modify 

the unambiguous Vlording of the governing words of Section 5(1) 

read with Section 1(111) . We are of opinion , therefore , that 1f 

the inlstsr could not prove , or the Governor-Gene~al failed to 

succeed 1n deeming, Consultant to be a communist after the 

promulgation of the Act, nothing in the proviso to Sect10n 5(1) , 

(d) could adversely affect his position. 

17~ As to question (b)(i11)(above), we are of opinion that 

once a candidate for Parliatnent 1s elected he becomes a member . 

Thus the South Africa Act , Section 32 , lays down that the 

House of Assembly shall be co~posed of members irectly chosen 

by the voters . WI Again Sect10n 51 of that Act requires , a , 'Jnber" 

to take an oa h I ber ore ta.king his sea t • Furtherma:' e , the 

Electoral Act 46 of 1946 Section 87 , requires the publication ln 

the gazette of ttmembers returned'· in an election . The same 

position applies. in our vie:; , to M.P . C ' s. See South Africa 

Act , Sect ion 71; Act .46 of 1946 Section 87 . A munic1pal 

Councillor also becomes such before a:i:i'ten in a meeting of the 

Council . See Ordinance 10 ~f.1912. as amended . ections 71, 12. 

In! ••••• 
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In our opinion, therefore . if a va.lid notice were served on 

Consultant ir cting him not only to resign from Parliament and 

the City ouncll but to r frain f om a ain becoming a member of 

e1ther , he would contravene such notice by permitting himself' 

to be elected 0 e"ther body, even 1f he resigne immediately 

the reafte r • 

18. As to question (0) (1) (above), Section 4(10) and 

&ectlon 7(2) authorise a liquidator and an authorised officer , 

respectively, to include 1n lists "persons who are or have been 

of fice beerers , officers , members or active supporters~ of un­

l awful organl~t1ons . The proviso to each of these sub -sections 

embodies the principle of aud1 alteram partem- , which must be 

observed by the liquidator or officer before including a person 

1n the list . But , as in the case of the Minister ' s pmJers 

under Section 5(1 ) and those of th Governor- General under 

Section 1 ( i-1i) . no power 1s conferred on the liquidator or 

officer to decide to issue of fact as to hether a person 1s 

or has been n officer . member etc . of such an organization. 

For the same r sons as e have adumbrated above as to the 

po ers of the ~inister and the overnor- General, e are of 

op1nion that a liquidator or officer , if his action 1s chall enged 

in a Court , must be prepared to Justify the same by proving , as 

a fact , that the person in question is or has been an officer 

member etc . of the organization concerned. In the case of 

Section 8(2) e are likewise of op1nio!J that the Court is the 

proper tribunal for a person t~ resort to who wishes to challw 

enge his inclusion in a list in the custody of the officer 

referred to in ection 8(1). Such officer merely bas custody 

of the lists and has no other adm1nistrative functions , of a 

discretionary character or otherwise , in relation thereto . 

Our view that the proper tribunal in which to raise 

t he questions of fact involved is the Court is strengthened by 

t he consideration that Section 12 , hich introduc s certain 

a rtificial pres~ptlons 

/ ..... . 
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